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PREFACE 

P r i o r  t o  t h e  preparntion of t h i s  study ?nd t h e  f i v e  o t h e r  
s tud ies  of t h e  Judge Advocate Section of The General Soa-d,  P. 
detp i led  quest iannnire  was sent  t o  each judge e.dvocrte i n  the 
Europem ThePter of Operations. 
s i x  ma.jor pf-ts, each per t  correepondily t o  one o f  the  s t u d i e s  
which w.8 contemplated. 
ceived from mny officers, and i n  t h i s  mmner there  was obteined 
a represente.tive croaa sec t ion  of the problems, opinions and 
experiences of ermy, corps, d iv is ion ,  base s e c t i o i  and other ju&ge 
advocetes vho h R d  served i n  the  Europeen Theater of 0pare.tions 
during par t  o r  all of the per iod  from Jenup.ry, 1942 t o  l k y ,  1945.l 
Upon t h e  premise that these r e p l i e s  provided nn exce2t iona l ly  v a l -  
uable  source of  inforn?.tion, constant use o f  the various opin ions ,  
COnClUSions and 6UggeStions has been mado i n  the fo1lovir.g pages. 
To insure  objec t iv i ty  of presentRtian and analysis, oxceat i n  t h e  
discussion oonteined i n  paragr?.phs nins  ?nd ten ,  s p e c i f i c  r e f e r e n c e  
~ R B  been omitted i n  t h i s  study t o  the  o f f i c e r  o r  o f f i c e r s  who mede 
P. p m t i c u l e r  coment o r  shared a n  opinion. 
the3 t h e  e.nsi,rers t o  the  quest ionnrire  w i l l  be  mde avP.ile.ble ?-s 
part of t h e  source .mter ie l  aupporting the s i x  studiea.  

Tha following ebbrevie.ted f o r m  o f  c i t a t i o n  have been used i n  

The questionnaire MRS div ided  i n t o  

Answers t o  t h i s  quest1onneLre were re-  

It is contenpleted 

t h e  footnotes i n  thiE study: 

1. The number of judge Fidvocates i.rhose repl ier ,  r e l a t e d  t o  t h i s  
study, pnd t h e  uni t s  they represented, vere: Arny - 5 ,  Arrv 
Group - 3, Corps - 5; Division - 14, 3 a s e  Section - 15, P o r t  - 2, Zoac?quarters U. S. Forces - 5, A i r  Forces - 10. lkw 
of t h c  officers hRd experience w i t h  more thpa one kind of 
unit .  In addi t ion t 3  t h e  d a t a  i n  t h e  ques t ionrx i res ,  vallla- 
b le  nateri?l 1 . m  obtp.lned 13 personal intervieom vyith R 
number of judge advocates. The mmes of these  o f f i c e r s  m e :  
Q,uest ionneires  - - Colonels C. E. &-end, 1. 14. 3 r m o n ,  C.  E. 
Cheever, B. P. Corbin, Jr., J. C .  Hyer, H. D. Le Mar, C .  3. 
Mickelwait, J. N. Olren, L. A. Prichard, R. F. I'alch; &,Lg?Ji- 
m n t  Colonels N. E.  Allen, 5. 1. Ayars. 1. R. Zent ley,  2. 0 .  
Joime.n, J. B. Cunning. F. F, Eresch, M. J. Har, 3 .  S. Hill, 
E. H. Mareh, Frank idcNmee, Jr., A. 3. Moore, 'V. H. Moroney, 
A,  E. Picrpont ,  J. IT. Riley, C .  T.  Shanner, J. D. Smith, D. 
D. Snrpp, H. D. S:hrnder, J. 14. "ilson; Majors :. ". E i a h o p ,  
J. P. Corriea, M. A. Crusius. A. $1. Devis. F. J. Gafford,  
lrenito Gsguino, P. I f .  Greocwell, C. 3. :daynard, J. P. Nash, 
R. S. PRsley, R. F. H. Pollock,  Dudley Por te r ,  Jr., 0. J. 
' l l l l l~ms; Cavtain8 J, J. A d m s ,  L. E. aeckuire ,  F. R .  i j o l t e ,  
J. 3'. Curren, P. S. Despit, Jr, ,  P. H. Ford, C .  P .  Gotrrals, Jr., 
P. 17. Jones, C. 11, Manning, M: C. Mehl, G. L. Stoe tzer ,  
Cornellue Viarda, Jr . ,  V. 14. Jo l f f ,  J. 3.  YO"^; First 
LieutenRnts E. E. Hone, J. J. O'Keefe, Jr., Second Lieut- 
gg,& R. 5. McKay; Intervierred: Colonel D. L. OlDonnell; 
Liou_ten& Colonels W. F. Eiurrowl 
Shenner; IdpJors Benito Gagulne, E. J, Haberlo. L. L. 
Mitchel l ;  Ce.Dtnins J. J. A d a n s ,  3. E. Leasure. 0. 3. S c o t t ,  
H. d. Stue tzer ,  Jr. 

C. C. Hwrie, C. 1. 
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MILITARY JUSTICE ADMIiTISTWION I N  TKEATER OF OPEILPTIONS 

CHBPTER 1 

I'IJTXODUCTORY 

SZCTION 1 

SCOPE 

1. The p e r i o d  covered by t h i s  s tudy  i s  f r o n  1 Jenw.ry 1942 t o  
8 May 1 9 4 r  The s t u d y  i s  no t  i n t ended  t o  b e  p. s t a t i s t i c a l  document 
but soine f i g u r e s  a r e  necessa ry  t o  r e f l e c t  t h e  p r o b l e m  i n  the  ad- 
n i n i s t r a t i o n  of m i l i t a r y  j u s t i c e  in a t h e a t e r  o f  o p e r a t i o n s .  Unless  
o therwise  i n d i c a t e d ,  t h e  s t a t i s t i c s  i nc luded  h e r e i n  a r e  f o r  t h e  t ime 
fron 18 J u l y  1942 t o  1 Idax 1945, i n c l u s i v e .  The nunber o f  k 2 i e r i c a n  
s o l d i e r o  vho se rved  i n  t h e  European Theater  of Opere t ions  be tween 1 
Jenuery 1942 and 1 June 1945 was 4,183,261.' 

2 .  Number of J u r i s d i c t i o n s .  r iefore  M P ~ ,  1942, r e c o r d s  o f  
t r i a l  by general c o u r t s - m r t i e l  were sent  t o  t h e  O f f i c e  of The 
Judge Advocate  Generp l  i n  l l a sh ing ton ,  D. C. f o r  rev iew by 2 b o a r d  
of rev iew o r  t h e  H i l i t p z y  J u s t i c e  Div i s ion ;  a f t e r  t h s t  t ime ,  148 
s e p a r a t e  g e n e r a l  c o u r t - m m t i a l  j u r i s d i c t i o n s  r e p o r t e d  c a s e s  i n  t h e  
European TheRter  o f  Opera t ions  t o  t h e  a rpnch  O f f i c e  o f  The Judge 
Advocate Genere l  v i t h  t h a t  Thea ter . '  l e i t h e r  a c t u a l  f i g u r e s  nor 
r e l i a b l e  e s t i i n a t e s  a r e  a v a i l a b l e  as t o  t h e  number of i n f e r i o r  c o u r t -  
martial j c r i s d i c t i o n s ,  

3. phe t o t a l  number of g e n e r a l  cour t -mar t i e l  r e p o r t e d  
t o  t h e  3ranch O f f i c e  o f  The Judge Advocate Genera l  with t h e  Eur0pee.n 
Thenher of  Opera t ions  ures 10,672, involving 12.120 accused .  d iv ided  
as f 0 1 1 0 ~ ~ : 4  ' 

E r l i s t  ed men: 11 ,106  

White: 8 , 6 1 3  
Colored: 2 ,493  

E n l i s t e d  women: 1 

Vhi te :  1 

O f f i c e r s  : 1 , 0 1 3  

1. P. 34, Vol 1 1 ,  No. 2 ,  The Judge Advocake Journa l ,  Summer, 1945. 
2,  F o r a  20 Ledger .  
3. L e t t e r ,  3EPJAG-E 2512.481. 
4. A comgendium o f  t h e s e  cases compiled f ron  reco rds  et t h e  Branch 

O f f i c e  of  The Judge Advocate Genera l  w i t h  t h e  ET0 i s  a t t a c h e d  
e.6 Appendix 1. 



Hde: 
White : 980 , 

Colored: 25 

Fenele: 
t h i t e  : 8 

In  a t y p i c a l  month (April, 1945), the n u b e r  of  accused t r i e d  by the  
several  fo rces  and t he  Rverege t i m e  from confinement t o  the a c t t o n  
of  the  revie1,ring eu thor i ty  

Service Forces: 
A i r  Forces : 178 eccused, 56.4 days: end 
Fie ld  Forces : 796 accused, 51.8 d e y s .  

602 accused, 67.2 d8ys:6 

R. 
men t r i e d  by general cour t s -ser t ia l  " w e  acqui t ted  on all chmgea 
end spec i f i ce t ions .  

One hundred pnd eighty-seven officerspnd 874 e n l i s t e d  

4. I n f e r i o r  Sourta-l.iArtie1. S t a t i s t i c s  of the  t o t e l  number 
of i n f e r i o r  court-martiel cases t r i a t  by p.11 forces i n  t h e  European 
Theater o f  Opcrations ere not pm418,ble at thio t i n e .  However, 
bet.reen 1 July 1942 and 31 M p y  1945 (excepting t h e  nonth o f  January, 

49431, t he re  were 32,360 accused t r i e d  by spec ia l  courts-mertial  
find 64,420 p.ccuscd t r i e d  by surmary courts-mertie.1 in the ArrW 
Service Borcss.7 Prom 1 July 1943 to 30 June 1945, t h e  Army A i r  
Forces reported 10,743 eccused t r i e d  by specie1 courts-nartie.1 and 
19,036 accused t r i e d  by sujlmery courts-nartial. '  These t o t a l s  are: 

Accused t r i e d  by Special  cour t s " r t i a1  - 43,103' 
Accused t r i e d  by sumnary cour t s -next id  - 83.456 

5. kenorpnrium, aOTJAG-E, Sub j: tlMenorpndum for  S ta f f  Judge BdvocRtes, It 
3rsnch  Office o f  "he Judge Advocato General t d t h  t h e  ETC, 1 May 
1945. 

6. Lr.cludes Ground Force I le inf  orcement Depots. 
7. Corplled from retort% at Headquarters, Theater Serv ice  Forces, 

Europeea Theater. See Appendix 2. 
8. Conpiled from records at Headquarters. United S ta tes  A i r  Forces 

in Emope. See Appendix 3. 
9. In t h e  Arny A i r  Forces, t h e  rEaten per 1,000 men were8 s p e c i a l  

courts-martial ,  14.86, and sunmRry caurts-martial, 26.32. Por  
tho year ending 30 June 1945, by rwas the ratea per 1,000 %rere: 
special courts-martial  - white 14.42, colored 31.10; sumary 
courts-martial  - white, 25.02, colored 75.71. 
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CHAPTER. 2 

TYPES OF OYFENSES 

SECTIOl? 3 

MI LITbRY 

5. Abserce Without Leave. A t o t a l  o f  3,857 cases  fo r  5,834 
severate RbaercS; i n  v io le t ion  o f  Ar t ic le  o f  "er 61  were t r i e d  by 
ganerel  cour t s -mr t i s1 . l  C f  these,  731 eccused were i n  t h e  A r n y  
A i r  Forces: e r a t e  of 0.92 per  1,000 men.2 It is estimated the3 
the  gar-tences evareged 15 years' confinement. Such f igures  e a  
eze Pve.ilable of the number of  eccused t r i e d  for this cffcnse by 
in fe r io r  courts a r e ;  

Specie1 Courts S u n n ~ y y  Courts 

~rny A i r  Forces' 4,717 7,225 
(1 July 1943 t o  30 June 
1946) 

&my Service ~ o r c a s '  19,527 31,048 
(1 July 1942 t o  31 Decenbar 
1942; 1 Februmy 1943 t o  
31 &y 1945) - 

L'OTALS 24,244 36,273 

a. The only genera.1 problems er,countered in these  c m e s  
W R ~  t he  nyriad o f  d i f z i c c l t i e s  surroufiding norning repor t s  e.nd 
documentery proof of t he  t e r r d w t l o n  o f  the absence. These w t t o r s  
Of evidence 8.18 d iscusse t  i n  paragra:>hs 40a and 40c o f  t h i s ' s t d y .  

(1) Failure t o  provile spec i f ica l ly  i n  the Manuel 
for Courts-ldartieJ4 that the  Table of IJiaximm 
Punishments, as applied t o  the 61st A r t i c l e  of  
?Tar, T ~ R S  not suspended except as t o  ebsence 
without leave caused wny in fe r io r  oourts $ 0  
i2pooe, m d  rev ie i4rg  Puthor i t ies  t o  app-ova, 
excessive sentences f o r  other v io la t ions  of 
that  Ar t ic le .  

b. Abaences without leave while e r  route from one s t a t i o n  
t o  another 3+ere usually d i f f i cu l t  end soletinee impossible t o  prove, 
espec ia l ly  i n  conrimdo wherein Reinforcenent Depots irere Locnted. 
The quantum of  evidence eqmcted by the  %mch Office o f  The Judge 
Advocate General with the European Theater 0 2  Gperations iqa9: 

(1) That the accused was actual>/ on duty at t h e  
old s t a t ion ;  

ThP-t he WRS ordered t o  mke a change of s t a t i o n  
and was n o t i f i e d  of the order; 

(2)  

1. Let te r ,  BCTJAG-E 250.481. 
2. From records at Hq U. S. Air Forces i n  %ope. 
3. From. records at Hq Theater Service Forces, 2uropee.n TheatQr. 
4. Manual f o r  Courts-Martiel. 1928, par lW2, page 97. 
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( 3 )  T h a t  the  accused acfuelly departed f ron  t h e  old 
s t a t i o n  pursuent t @  the  order:  

Tho dibtandel mode o f  t r ave l  and usual t m v e l l i n g  
t ime; e.nd 

l h t  the accused. d id  not a r r i v e  a.t t h e  net< a t e t i o n  
and. he8 no permission t o  be  

I n  m o s t  COr”d6,  t t a s e  cases were proved by the  l e s s  exac t ing  and 
more p r a c t i c a l  manner ou t l ined  on p e e  94, TM 27-255 becpuso of t h e  
i n a b i l i t y  t o  meet t,he s t r i c t e r  (end, admittedly more des i rRble)  
stendards des i r ed  by t h e  Eranch Office of Tha Judge Advocete General.  

6. Desertion. There were 1 ,963  e.ccused convicted of d e s e r t i o n  

(4) 

(5) 

i n  the Euopeen  Theater of Opere.tions.6 The death sentence l m s  ic- 
posed upon 139 o f  them;7 the  average sentance RS 8,pproved by  t h e  
revieidng a u t h o r i t y  wss dmut  20 years.8 S t e k i s t i c s  hex& bot  ye t  
been conpiled t o  i nd ica t e  how neny 3f these cases involved v io l a t ione  
only o f  A r t i c l e  o f  %i“ 58 a3d how n w y  of t hen  involved v i o l a t i o n s  
o f  A- t ic lc  o f  Ik- 58 beceuse of A r t i c l e  of WRr 28. 

a. A subs t an t i a l  aunber of staff judge Rdvoc&ees exper- 
ienced no d i f f i c u l t i e s  i n  the t r ia l  3r rev iav  of c w e s  involv ing  
Drdhery dese r t ion ,  3u t  many found t he t  sho extract  copies Of 
norning r egor t s  accoL7panying the  chwges were in su f f i c i en t  t 0 probe 
the  i n i t i a l  absence9 m d  the,t proof  o f  tho t e rn ins t ion  of t h e  eb- Lo 
fience WRS e i t h e r  d i f f i c u l t  o r ,  f o r  p r a c t i c d  purposae, ix~possiblo.  
One i n fan t ry  division s t a f f  judge e.dvoc8t.e overcaile t h e  s ~ c o n d  O f  
these d i f f i c u l t i e s  simply by omitting from t h e  spec i f i ca t ion ,  t h e  
wwds a l l e g i n g  r e t u r n  t o  m i l i t m y  control.  One o f f i c e r  suggestad 
the.t a n  a r b i t r a r y  length of t i n e  be  fixed, e.fter which absence 
without leave  vould become dese r t ion  P.S e, n a t t e r  o f  law. He arguee 
that such a. rule would serve the  double purpose o f  s impl i fy ing  the 
cour t ‘ s  problem of f ind ing  t h e  in t en t  t o  desert  and smuld e.lS0 
grea t ly  reduce extended absences without leave. Another would 

5. 
6. 
7. 

8 .  

9. 

MJ Cir 3 ,  2 Jul L5. 
Let t e r ,  WIJAG-E 250.481. 
See Appendix 4. Officers having general courts-mertial  Juris- 
d ic t ion  answered th rez  ques t ions  which ve re  put t o  them by the 
CG, ZTO, on t h e  e f fec t iveness  of t h e  defith sentence i n  deser- 
t i o n  c ~ 6 e s  as a deter ren t :  

Yes No 
A r n y  Ground Forces 45 35 
&my A i r  Forces 4 14 
Arny Service Forces and 3 7 

Hiscellaneous _ -  
TCTPALS 52 56 

- -  

(From records i n  t h e  Office o f  the S ta f f  Judge Ath”Dcate. VSFm). 
Exact f i w e s  of s en temes  inposed are not ava i lab le .  
given he re  and those used throughout t h i s  Chapter (except fe r  
murder and r ape )  a r e  the approninatfonfi of  an o f f i c e r ,  Who. be- 
C&UBB o f  M e  pos i t i on ,  is qual.lifieb t o  fu rn i sh  t h e  e s t i n a t e a .  
There was One execution of :he death sentonce ugan caWictiolL u g  
two s r e c i f i c a t i o n s  o f  deser t ion .  

The f i g u r e  

See p&graph 40a, thls studj*. 
10. See paragraph ~ O C ,  t h i s  study. 
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d i s t ingu i sn  between ordinery deser t ion  Find deser t ion  YThich involved 
cowerdice pad would mpke the  death penelty l ega l  only i n  t h e  l a t t e r  
cless o f  cases.  

b.  Two invasions were nounted f r o m  the United Kingdon, t he  
invasion o f  Northern Africa pnd t h e  invnsion o f  Northarn France. Eech 
of these  camptigns caused t h e  judge edvocptes i n  t h e  United Kingdom 
t o  be confronted v i t h  mny cases  involving -4r t ic les  of V R r  28 and 
58 and they  vere aided ne i ther  by nn PAeque-te d iscuss ion  o f  t h e  sub- 
ject i n  thz &nuel f o r  Courts-Martial nor by decided cases .  

The f i r s t  p rab len  rre.8 t o  deviee e mcenn whereby 
the  so ld i e r  could be warned of t h e  Impendir-g 
noveaent end i t s  hazardous nature pnd i n  a 
" m r  t h a t  t he  wrn ing  could  l a t e r  be  proved e.t 
a t r i d  without the testimony o f  oiitnesses ?-hi0 
p m t i c i p a t e d  i n  the  b r i e f ing .  
adopted t h i s  procedure: A ioarning o f  t h e  im- 
pending hazardous opere,tions ve.s given a t  B 
regula- conpany fo rmt ion .  
and eech nenber of t he  un i t  stepped f o r w r d  i n  
response t o  his  nme. A c e r t i f i e d  copy o f  the  
r o l l  o f  thoee present and the  i rarning given was 
attached t o  t h e  morning report  m d  one copy of 
tho  r o l l  vent t o  t he  personnel ad ju ten t  and im6 
thus,  by reference,incorpare,ted i n  t h e  morning 
repor t  .11 

It w e  subsequently held by R IjoRrd of Review 
thpt t he  s p e c i f i c  in ten t  t o  ?.void ha.z?.rdous duty  
( R  necessmy elenent of proof )  could nGt be in- 
f e r r e d  $ ~ l e i y f r o ~ . ~ v i d ~ n ~ ~ . ~ ~ d  proof t o  t h e  e f f ec t  
t h a t  eccused was absent without leave e f t e r  h i s  
uni t  hnd been a l e r t e d  f o r  overseas s e r v i c e  and 
t he t  t he  Rccused had received not ice  o f  such  in- 
pending nove:.zent .l2 C o u r t s  could not t e k e  judi- 
c i e l  no t ice  o f  t h e  destine.t ion of t h e  unit or 
t he  f8ct t h a t  i t  was er.h.lbprkin;; upon e hzardous 
~ n d 8 r t i r k i n g . l ~  Thio problem ' a m  solved by adduc- 
i n g  proof,  f o r  e x s q l e ,  t ha t  personnel. of t he  
accused's un i t  he.d bean angaged i n  a.ctual pro- 
pwet ions  for R foriwrd novenent: t h a t  t h e  
accused a c t u a l 1  did not participe.te i n  t h e  
hazardous &ut y; f4  or  t ha t  t hs accused f.e.d inno cula- 
t i ons  inspec t ions ,  i s sues  of clothing. end equip- 
ment . i 6  

Another o f  tho d i f f i c u l t i e s  t he  judge edvocates 
faced resulted from a dec is ioa  that a spec i f ica-  
t i o n  chel-ging deser t ion  with in t en t  t o  avoid 
hazardous Luty would not sust?.in R f i n d i r e  Of 
g u i l t y  of ordinary desertion.16 

An e r n y  co rps  

The r o l l  i m B  ce. l led 

11. 

12. 

13. 
14. 
15. 
16. 

Page 230, F i r s t  U. S. A r n y  Report of Operations, 20 Oct 43 t o  
1 Aug 44, Annex No. 213. 
Cii ET0 2396 Pennington, 1944; CM EL'O 2432 Durle, 1944; and C13 
ETG 2481 Newtcn, 1944; but see CM ET0 455 Nigg, 1943. 
CI ET0 455 Nigg, 1943, 
CW ET0 2473 Cantwell, 1944. 
Chi 1 T O  4054 Carey e t d ,  1944. 
CIrI ET0 7397 DiCarlo, Jr, 1945. 
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The d i f f i c u l t y  of proving ec tua l  i n t en t  t o  avoid 
hazardous duty l e d  several s t a f f  judge advoc8,tas 
t o  e l l e g e  such an offer-se nerely RE e.n aggravated 
aboence without lea.ve i n  v i o l e t i o n  o f  A r t i c l e  o f  
%r 61. The f a c t s  were s t a t ed  i n  the  spec i f ice-  
t i o n  8 6  .aggravation and. not as Rd&itionzl elements 
t o  prove; a f u l l  statement of t h e  f a c t s  i n  t h e  
spec i f i ca t ion  prevented a. severe sentence f r o n  
appearing excessive and thus  r e f l e c t i n g  upon t h e  
Rdnin is t re t ion  o f  n i l i t u y  jus t ice .17  

Proof of i n t e n t  t o  avoid hazprdous dGt5. vas not 
so  d i f f i c u l t  i n  t tbe.t t le-l ine" c ~ s e s ,  cases  which 
arose out o f  ac tua l  and not m t i c i p - t e d  canpaigns,  
and convictions under those circumstmces were 
g e n e r d l y  upheld. Froof that t h e  un i t  o f  tk-e 
Rccused vas e i the r  engaged i n  ac tua l  combat o r  
per f  oraing h ighly  inport?nt t ac t  iced miss ions 
during the  +bsence o f  the  accused was suff ic ient ;  
t o  es te ,bl ish r equ i s i t e  in ten t  .;8 
type of of fense  Ties also fP-cil i teded by t h e  
legs1  p ropr i e ty  of e.lleging bcth the  i n t e n t  t o  
?.void hezardous duty and t h e  intent  t o  s h i r k  
inportent s e rv i ce ,  provided tha t  such e l l e g a t i o n s  
were i n  the  d is junc t ive  epd not t t e  c o n j u n c t i ~ c . ~ ~  

Proof  i n  t h i s  

7. Misbehavior before t h e  Eneq .  Bour hundred and 8inety-four 
genom1 cour t s -mar t ia l  cases f a r  violation. of Ar t i c l e  o f  War 75 were 
t r i e d  i n  t h e  European Theatsr of Opsretiors20 pni. t h a  de r th  sentence 
W P S  inposed q o n  29 accused. None o f  these  sentences was executed.z1 
81F.Ost  a l l  Of these  prosecutions were charged under the  f i r s t  po r t ion  
of the A r t i c l e .  
appl ica t ion  i n  t h e  Europem Theater o f  Operations i s  i l lustrf i t tad by 
the  folloiadng d iag rm:  

The a w l y s i s  of  t h a t  pa r t  of the s t a t u t e  end i t s  

It MISEEKAVIOa 3EFORE THE ENELtY22 
1 (1) nisbehaves himself 
) ( 2 )  runs away 
)before o r  

Any o f f i c e r )  (3)  shamefully Rbmdons ) m y  for t ) r rh ich  it is 
or ) the o r  ) p o s t )  

so ld ie r  ) ( 4 )  de l ive r s  up cpmp his  duty 
!*tho )a or  guard) 

( a )  misconduct )endpngers) o the r )  
( b )  disobedience) the commend) defend, 

1 (5) bY p x y  j o r  1 t o  

o r  ) s e fe ty  of) ) 
( c )  negloct 1 1 ) . . . shall suf fer  death or such cther punishnent 

e6 6 court-mnrtial m a y  d i r ec t . "  

17. 

18. 
19. 
20. 
21. 
32. 

Pege 235, F i r s t  U. S. Army Report of  Operetione, 20 Oct  43 t o  
1 Aug 44, Annex No. 20. 
GM ET0 2481 Bewton, 1994. 
MJ C i r  7 ,  15 Aug ~!4. 
Le t t e r ,  BOTJAG-E 280.431. 
See Appendix 4. 
CM ET0 2602 Ticbulae, 1944. 
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It w s  t h e  WnerP.1 policy,  9,rhenever poss ib le ,  t o  a l l ege  of fenses  
which night be i n  v io la t lon  of Ar t i c l e  of War 75 as v i c l p t i c n s  of 
e i t h e r  the  58th or K t h  Ar t i c l e  of %;23 but,  i n  one i n s t m o e ,  
e.ppl1cation of t h o  policy ca.used e. Soard o f  R e v i e v  t o  s p r :  
t h i s  chmu'ge been EO h i d  (under Ar t i c l e  o f  War 751, it Tdould k!ve  
been e d l y  proved end complicated l ega l  questions could hpve t h u s  
been avoided-"24 Sone judge advccates, especiP1I.y in air fo rce  
conmnds, exoerfenced d i f f i c u l t y  Tdth the  words Qefore t h e  eneny'l; 
the subjec t  i s  dificuS6ed i n  peragreph '9 o f  t h i s  study. Others 
found witne6ses unmwilr.ble e i t h e r  becmse of b e t t l e  cRsua l t i e s  o r  
becP.use t h e i r  presence idas indispensable i n  combat. 

" h d  

8. Sent ine l  Offenses. 

R .  Frcn 9 September 1943 u n t i l  a f t e r  8 M a y  1945, t ho  

"Misbehevior o f  sen t ine ls  i n  B. thee.ter of operz t ions  
is e. very serious cffenee which i n  t h e  rbsence of 
extenueting o r  mitigpting circumstmces of  a very 
high order requi res  t r i p 1  by general  court-martip1 .?I25 

pol icy  i n  t h e  European Theater of  Opere.tions vaa sta.ted PS f o l l o w s :  

The e f fec t  c f  t h i s  policy i s  r e f l ec t ed  by pvpihbble stp.t t ist ice.  ITine 
hundred .-nil th i r ty - f ive  Eentinol cases were t r i e d  by g e i e r a l  cour t s -  
w r t i d 2 6  rsrhlle, in t h e  r i r  forces  and service forces  conbined, t he re  
were only 820 p.ccused t r i e d  by specie1 oourts-.mrtir.l f o r  s en t ry  o r  
guerd ~ f f e n a o s . ~ ~  The everage sentence, P.S ??proved, wa.3 about f i v e  
years. M ~ n y  judge r&vocp.tes '*rho answered t h e  ques t ionmi re  b e l i e v e  
thp,t except i n  coixbet zones, i t  10e.s unvdse t o  requi rg  t r i s l  by 
g e n e r d  cour t s -npr t ia l ;  thet  consideration should have been g iven  
t o  t h e  na ture  end plpca of t he  duty the sen t i s e l  perforned. Severa l  
suggest the.t l e g i s l r t i o n  be enacted defining an i n t e rned ia t e  of fense  
be twen  those  now defined. i n  A r t i C l G  of  ?r8r 86 end those now t r i e d  
REI violcut ions of  Ar t ic le  o f  :"w 96; the  new offense t o  be e.p>licclble 
i n  nost cases a r i s ing  i n  t h e  zone of t he  i n t e r i o r  and i n  rear 
echelons. 
tended t o  m k e  proof of some o f  t h e  technica l  n i ce t i e s  unnecessa,ry.28 
lone d i sapycved  o f  t h i s  trend. 

Some o f f i ce r s  exgreased approvp.1 of t h e  opinions which 

b, The tenor of ?.nother phase of t he  r ep l i e s  t o  t h e  ques- 
t i onna i r e  i s  epitomized by .e f o r m r  mw j u d ~ c  advocate who rurote: 
"There WRS an unnacesserily l a rge  nun32r o f  affanses by s e n t i n e l s .  
Generally, thee9 offenses i n d i c a t e  poor tre,ining. poor adn in i s t r a t fon  
in t h e  uni t  o r  r f e i lu re  t o  inculcate t h s  inportpence of ward dutg."  

9. RefusRls to a. Records of United S ta tes  A i r  Forces in 
Europe r evea l  nine general court-nprtial  t r i e l s  end convictions of 
e,ir fo rce  personnel i n  the Eurppoen Pherter of Dperptions f o r  
cowerdice before t h e  enemy f o r  refusing t o  f l y  i n  conbat niss ions.  
These ce.sea p . i l  ?.rose i n  hervy bonber un i t s  besed i n  Engimd and 
involved one o f f i ce r  end eight en l i s t ed  men. S i f t  bere chesged n.nd 
convicted under Ar t i c l e  of War 75, but r eco rds  i n  f ive  of the cases  

23. 
24. 
25. 

26. 
27. 
28. 

See Apppendix 6. 
CN ET0 5293 R i l l s n ,  1984. 
Sac 11, p~.r 64, Cir 72, Hq mOUSB, 9 Sop 43. 
l t r  I'D, sub j:  "Uniformity o f  sentences pdjudged by genera l  
c3Urts-rmrtidr'I 5 lripr 43. 
Let t e r ,  30TJAG-E 250.481. 
ApDendices 2 .md 3. 
SPJGJ 1942/1033, 3 3ull JAG 99 ;  GM NATO 1757 (4.2). 3 B u l l  JAG 
146. 

Cf, par Zb (51, 
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vere he ld  l e g a l l y  i n s u f f i c i e n t  by the  Branch Of f i ce  of The Judge 
Advocete General 'arith t h e  Europepn "heater o f  Oparations on t h e  
ground t h a t  t h e  eccused were cot before t h e  enemy while i n  England 
before t h e  teke-of f .  
I n  the  s i x t h  t r i e d  subsequent t o  t he  holdling, by e x c e p  
t i ons  e.nd s u b s t i t u t i o n s ,  the  accused YRS found g u i l t y  o f  t h e  speci-  
f i c a t i o n  except t h e  words "before  t h e  enemy'! pnd not g u i l t y  under 
Ar t i c l a  of 75 but g u i l t y  c f  a v i o l a t i o n  of A r t i c l c  of W a r  96. 
Phis caae was sus t e ined  on review. 0.f t t e  t h ree  remaining c m e s ,  
Onea1 we.@ brought under A r t i c l e  o f  War 58 chpr ing  a e s e r t i o n  t o  
w o l d  hazzz'dous conkat f l y i n g  duty: t he  secondg2 was brought under 
A r t i c l e  of '>;EU 64 f o r  w i l l f u l l y  disobeying t h e  command of a supe r io r  
o f f i c e r  t o  fly on a. conbat miss ion;  and the  th i rd33  vas cherged 
Under A r t i c l e  o f  War 96 for.  w i l l f u l l y  puncturing t h e  o w g e n  l i n e  o f  
a 6-17 a i r c r a f t  t o  prevent R scheduled conbat nission. The r eco rds  
Of t r i e l  if1 t h e s e  t h r e e  came6 were 3.11 u l t i w t e l y  he ld  legally suf- 
f i c i e n t  e2d t h e  sen tences ,  AS approved, were, r e spec t ive ly ,  conf ine-  
ment at herd  l a b o r  f o r  tbto,  25 e,nd 1 2  years .  

The l ead ing  cRse we.6 CM ET0 1226, Lrluir, 1944.29 

a. The p r i n c i p l e  of  t h e  case was over ru led  by The 
Judge Advocate Genera l ' s  Deymtnent on 29 January 1945, i n  an 
opinior. upholding t h e  conclus icn  reached i n  a s in i la r  cme which 
arose i n  t h e  North African Theater  of Oparations. In  t h 8 t  ca se ,  
it IWS h e l d  t h a t  a so ld i e r  i s  chergeable under A r t i c l e  of W0.r 75 
not only when he misbehaves whi le  in d i rec t  contac t  with t h e  eneny, 
but ?le0 i n  case  he s i rn i l a r iy  conducts hir iself  ,<.hen he i s  p a r t  of 
R t a c t i c a l  opera.t ion which w i l l  l e ad  t o  i m e d i a t e  un in t e r rup ted  
c o n t w t  wi th  t h e  enemy.% 

b. Th8.t only one o f  t h e  nine accused w s  an o f f i c e r  i s  
p a r t l y  because i n  hectvy bomber combat c r e w  t h e r e  were usually t1.m 
o f f i c e r s  and seven a n l i s t e d  men, and because o f f i c e r s  were 8 8  a 
rule b e t t e r  educated and t r ~ i n e d ,  perhaps a l i t t l e  older an?. more 
thor@u&ly screened  during t h e i r  vigorous t r a i n i n g  

c ,  The f a c t  t h a t  a11 r e f u s ~ l s  t o  f l y ,  or other  cp.BeS Of 
cowardice, o r i g i n a t e d  i n  bomber u n i t s  WRS caused by the  f a c t  t h a t  
t he  f i g h t e r  p i l o t  f l ew  a f a a t  maneuverable ple.ne and could more 
eas i ly  Rnd of ton  ex t r ec t  himself from immediate b g e r .  
on t h e  o the r  hard,  irrris sloiver. much l e s s  m n e w e r s b l e  p.nd a c r e  

Tho bomber, 

29. 

30 * 

31. 

32. 

33. 

34. 
35. 

Other cases  h s l d  l e g a l l y  i n s u f f i c i e n t :  
U. S. vs. Pvt Roy FJ. Fra ley ,  VI11 3onber Command, E i g h t h  A i r  
Force, GCMO No. 107, 28 Dec 43. 
U. $. vs .  Pvt. Sidney P. Atherton, Eighth A i r  Force, GCM@ Bo. 9, 
22 JRn 44. 
U. S. v s r  2d L t .  Solomn (NU) Zigmn, Eighth Air Force,  GCMO 
No. 12. 25 Jan  44. 
U. S. vs .  Pvt .  Woodrow A. T F y l o r ,  Eighth A i r  Force. GCMO NO. 
39, 14 M a r  44. 
U. S. v s .  Pvt .  Ednrard C .  Coldiron. 506th Bomberdment S q ,  44 th  
Sa-nbzrdnent Gp, Eighth A i r  Force. 
U. S. VB. Pvt .  Michael P. Urbm, 1st Eiombarbont D iv i s ion ,  
Eighth A i r  Fcrce.  
U. S. va. Pv t .  Carl F. I t b i ,  578th Bombardment Sq, 328th 30% 
bardmens Gp, Eighth  A i r  Borce. 
U. S. vs. Sgt .  ' J l l l im E. EicMullen, 730th aombardment sq, 
392d B o m b a r d "  Gu. Xiahth A i r  Force. 
IV au i i .  JAG, pp iiL12.- 
"War Neuroses i n  North Africa" by Lt  Col Roy R. Grenker. MC. m d  
Capt fohn  P. Spieg i l ,  MC,  A r r ~ y  A i r  Forces.  
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vulnerable t o  a t t ack .  
f ea r ,  e.nd much less reason t o  r e fuse  t o  fly.36 

Consequently, t he  f igh te r  p i l o t  had l e s s  t o  

8. Frequently,  when i t  !bras determined tha t  En o f f i c e r  
lacked t h e  norel  f i b e r  t o  f l y  i n  combat, reclRssifice.t ion proceed- 
ings were i n i t i a t e d .  The c m e  h i s to ry  of mny o f f i ce r s  whc f aced  
the  r e c l a s s i f i c & i o n  bowd show8 that they resigned t h e i r  c o m i s -  
sions f o r  t h e  good of t h e  serv ice .  A number of these  h i s t o r i e s  
e re  given i n  "PsychiP.tric Eqe r i encea  In the Ei&th A i r  Porce." 

( 1 )  pypicel of such cases i s  t ha t  of e. 2d Lieutenant 
p i l o t  of  a 6-17 vhoas conple.int va8: "Fepx o f  
combat f ly ing" .  This o f f i c e r ' s  ree.ctions in 
coinb~t were shown r.ihen on h i s  f i r s t  oonbet m i s -  
s i on  he  bec?m so frightened that  he exc i t ed ly  
jerked the con t ro l s  from tho p i l o t  and threw 
t h e i r  plane out of  formation t o  t h e  point t h a t  
the  p i l o t  had t o  jo in  another groui?. This Rct 
%as overlooked R.S being 8ymptamP.tic o f  t h e  
l i eu t enan t ' s  f i r s t  raid.  On hi8 second r a i d ,  
hotever,  he was s o  f r igh tened  that  h i s  presence  
i n  t h e  plane i w s  a handicap t o  t he  sucoess of 
t h e  mission and following which he t o l d  t h e  
f l i g h t  surgeon tha t  he WRB t o o  f r i g h t e n e i  t o  
go on a n i s s ion  again. This o f f i ce r  was found 
t o  have no psychot ic  o r  neuro t ic  s y q t o m .  
Rather t h m  face the  Reclass i f ica t ion  Joi.sd. he 
resigned. h i s  oornission for  the zood of t h e  
se rv ice ,  37 

e.  E n l i s t e d  men were t r i e d  by cour t -nar t ia l  only i n  C e S e S  
of outsta.nding covardice o r  itlexcumblo w t s  of w i l l fu l lnes s  and. 
del ibera te  i n t e n t i o n  t o  remove themselves from the pGSs%bilitY cf  
combat f ly ing .  I n  t h e  great major i ty  of cases,  en l i s t ed  9e.2 were 
reduced t o  t h e  grade of priv?.te ( a l l  en l i s ted  bonbor crew renbers  
were non-commissioned o f f i co r s} ,  reaoved f ron  flying s t a t u s  and 
as s igne t  t o  ground duty. 

I l l u a t r a t i v e  of such cases is thz t  of e. t e c h a i c a l  
sergeant rad io  @"-engineer of a 51'7 air- 
c r a f t .  Before he had ever flown a cGrib?,t mission, 
he complained of i r r egu la r  brea th ing ,  cons t r i c -  
t i o n  o f  the  chest ,  heavy heart  bea t ing  amd numb- 
ness of the f inge r  t i p s .  
vigorously that he was adni t ted  t o  a h o s p i t a l ,  
where the  pa t i en t  described h i s  synptoms wiOh 
ind i f fe rence  and yet with in s i s t snce  o f  t h e i r  
inportance. Re seemed t o  have no conception of 
t h e  p o s s i b i l i t y  of t h e i r  t r u e  r e l e t ionsh ip  t o  
s i tua t iona l  nILXiQty. He remained i n  bed, COV- 

erea  high arcund h i s  neck, end ne i ther  read nor  
spoke t o  o thers .  
were observed. %en re turned  t o  h i e  u n i t  by 

He complained so 

N3 psychotic n!anifeBte.tionS 

36. Interviews wi th  S r i g  Gen R. M. Lee, Go1 J. C. MoGehee, Army 
A i r  Forces, Rnd G o 1  0. B. Schrender, Air Surgeon, U. S. A i r  
Forces i n  Europe. 
Page 222, Psych ia t r i c  Experiences i n  the Eighth A i r  Force. 3'7. 
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Central  Medical 3card es f i t  f o r  f u l l  f l y i n g  
dut ies ,  he w a s  reduced t o  the g r d e  o f  p r i v a t e  
end removed from f ly ing  st P t U s .  38 

10. Refusal t o  Jum. Records o f  court-martial  oases involving 
r e fusa l s  t o  jump a r e  not Rveileblo but intervieios with perachute 
in fan t ry  Dfficers d i sc lose  th8t t he re  itrere nons in ac tua l  c o r h t  ." 
During t h e  f i n d  t r e i n i n g  per iod  in England pr ior  Bo D-Da,y, R number 
of such c w e s  were t r i e d  by general  court-mextial end t h e  avere.ge 
epproved sentence was confinement Et herd 1p.bor f o r  f i v e  yams .  
However, charges vere  not p re fe r r ed  unless t he  " x e d  re fused  t o  
j u q  a f t e r  being given a second opportunity. 

a. Cases of  r e f u s a l  t o  jump e r e  not comparable t o  r e fusa l s  
t o  f l y  i n  t h e  air forces.  
advmce, and t h e  per iod  of t r a in ing ,  p rac t i ce  rznd coaching f o r  t h e  
event i s  not unlike t ha t  vhich occurs during the t i r ie  a. f o o t b a l l  
t e m  is being put i n  coneition f o r  t he  nost importent gmc of t h e  
sep,son. 
with t h e  mission a r e  g rea t ly  ninimizad. 
sane coaching i s  cont inua l ly  i n  pro,pess pnd p r io r  t o  t h e  jurrp, 
the  equipment o f  each men is ca re fu l ly  checked by the  juiq ck-ief. 
A t  t he  nonent of t he  jump, t he  chief i s  oat f i r s t ,  end f o l l o d n g  
h i s  descent t h e  o thers  a r e  urged along by t h e  e s s i s t an t  junp ch ie f ,  
who cones last .  Consequently, t h e  j u q e r s  a re  ssrept out 00 r a j i d l y  
one a f t e r  mo the r  t ha t  there  i s  l i t t l e  opportunity f o r  any t o  Pe- 
fuse. Su'csequent t o  a, niss ion ,  a paratrooper or a g l i d i s t  may For: 
haps never again Undortak8 another ;  but i f  he should, such a niSSiOl 
would not follow the  f i r s t  for  weeks o r  even th ree  o r  four  nonthe. 
In  t h e  air forczs ,  t he  ordinary a i rnen  ney bo requi red  t o  engage 
i n  several missions i n  ompara t ive ly  quick succession. 

Airborne missions are plenned weeks i n  

Morale becomes very high and thoughts of dRnger connected 
When abotwd t h e  p lane ,  t h e  

b. & shrinking from hazardous duty o r  nisbehavior before  
the  enerq after t h e  paratrooper o r  gl idif i t  reached the  ground is 
not pecu l i a r  t o  F i r  rnissions but i s  t he  sane PS t h a t  of t he  ground 
f 0 r c e s . ~ 0  

11. Viola t ions  of t h e  61th Article of  ?fer. 

e.. Chere itrere 1,424 accused t r i e d  by general  courts-  
martial  i n  t h e  Europaan Theater of cp%rRtions f o r  v i o l a t i s n s  Of 
the 64th A r t i c l e  o f  'Tar. The numbers by separa te  offenses ~ v a r e : ~ ~  

Wil l fu l  disobedience 1 , 1 1 2 ~ ~  
Striking o f f i c e r  120 P 

Offering v io le rxe  t o  o f f icer  101. 
Drawing veapon against  o f f i ce r  97, end 

It is estimated t h a t  t he  average santence imposed fo r  w i l l f u l  d i s -  
obedience, 8.8 approved by reviewing au tho r i t i e s ,  was confinenent far 
15 years  i f  t h s  offense occurred i n  combat and f o r  f i v e  yea r s  if i t  
we*s committed i n  a non-conbat zone. 

b. No d i f f i c u l t i e s  isere experienced i n  the a d n i n i s t r a t i o n  
of  t h i s  a r t i c l e  except t ha t  por t ion  of it  per ta in ing  t o  willful 

38. Page 236. PBychistric Experiences in  t h e  Eighth A i r  Force,  
39, Go1 R. E. Soyd and Lhj Vi rg i l  P. Chilson, formerly with 

40. See p r  7, t h i s  study. 
41. Fora 20 Ledger. 
42. This includes s i x  attempts,  charged under AW 96. 

Airborne S iv i s ions  . 
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di8Obddence. 
charge ?*hen t h e  order was given t o  a so ld i e r  r*ho was obvious ly  drunk: 
of ten  the charge vas even jo ined  with a charge of drunkenness. This 
pre.ctice ims severe ly  c r i t i c i z e d  by the  Assietznt Judge Advocate 
General with tho  European Theater  of Dpera t i0ns .~3  I n  ano the r  group 
of o f fenders  who were imnroperly t r i e d  were those who s~~ic?  t h e y  
firould na t  obey an order i n  t h e  fu ture  and  were sunwrily p leced  i n  
confinement be fo re  t h e  t i n e  f o r  c o q l i e x c e  with t h e  order he.d arrl- 

A t h i r d  category of improper uses of t h i s  A r t i c l e  i n c l u d e s  
those cases where t h e  accused were ordered t o  do certain acts aB 
punishment, e i t h e r  without compliance d t h  k t i c l e  of W a r  104 o r  
when not legal puxlehnent unaer i t ,  and the o rde r  vas disobeyed.45 
F i m l i y ,  a number Of cases w B r e  tried inhere t h s  offender was p l a c e d  
i n  mrast because Of aome dispartging rei-mrk he ,-de contemporaneously 
with the comnerld he received but before he had an oppor tuni ty  t o  
obey t h e  order  g iven  by the  c f f i ~ e r . ~ ~  

There YJere t o o  m a n y  spec i f ica t ions  l a i d  under th iE  

(1) These cases which were t r i e d  by general  cour t -  
mar t ia l  e.nd vhich provoked the admonitions of  
t h e  Assistant Judge Advocate General a r e  but  B 

very  sm,ll percentage of  t h s  charges alleging 
willful disobedience of an  o f f i c e r  which were 
forwexded with recomnendrt.tion o f  t r i a l  by 
$eneral court-mart id. Hundreds and hundreds 
were SQnt back for t r i a l s  by i n f e r i o r  u r t s  a s  
viOle.tiona of t h e  9 6 t h A r t i c l e  of Var. 

C. Insubordinate conduct w d e r  the  96th A r t i c l e  o f  War 

Many csaes which were be l i eved  t o o  

29 

could be  punished by any e,ppropriate sentence; t h e  T a b l e  o f  Max1m.m 
Punishnents doe6 not 
se r ious  f o r  trial f o r  failure t o  obey but not proper f o r  the applica- 
t i o n  o f  A r t i c l e  o f  Vnr 64 were t r i e d  under such a charge and s p c i -  
f icat ion.  The tendency of staff judge advocates, o r  t h e i r  commanding 
genere ls ,  t o  t r e a t  t h e  charge of insubordination a6 a panacea f o r  
alsost a l l  inc iden ta  o f  di6respect and 6iisobedience occasioned t h e  
Ass i s t en t  Judge Advocate General t o  define t h e  gffense RB a "be- 
havior -kin t o  a d e f i m o e  of  au tho r i ty  bordering on mutinous con- 
duct .'I 
be charged as a v i o l a t i o n  of t h e  64th Ar t i c l e  of I~ES and d i s re spec t  
RS a v i o l a t i o n  o f  A r t i c l e  of  war 6S49 

He reminded j u Q e  advocates that willful disobediance shou ld  

d. h m e n t s  c f  judge advocate8 who amwered t h e  ques- 
t i o n n a i r e  inc lude ,  i n  6ubst~nt.e:  An offense s i n i l a r  t o  inauboidina- 
t i o n  should  be def ined  by the  Articles o f  War end t h e  charge Of 
w l l l f u l  disobedience should be usod only i n  t h e  most exceptICnA1 
caeeB, and when employed very d r a s t i c  p u n i s h "  should be  impO8ed. 

43. MJ Cfr 3, 3 J u l y  45. 
44. MJ C i r  6, 10 Oct 44. 
45. MJ G I ?  7, 15 Aug 44. 
46. MJ C i r  6, 1 July #. 
47. From 1 J u l y  42 t o  31 M a y  45 (excepting J a n  43) 2,672 s o l d i e r s  

i n  t h e  Se rv ice  Farces alone were t r i e d  by spec ia l  courts-  
martial f o r  f a i l u r e  t o  obey (Appendix 2; Cheae figures in- 
clude o f fecses  under AW 65). 

48. CM ET0 1920 Horton,  1944. 
49. NJ Cir 2, 17 May 45. 



'??.ere were e n t i r e l y  too  m a n y  czses  of  r l legad.viole . t ions o f  A r t i c l e  
Of "rr  64 ?$.here improper consieeret jon :zed been given t o  t h e  surround - 
i% circumstances, s 'wh PS drunkenness, cambet fpt igue 3r the  p e t t i -  
ness of t h e  order .  "Mil i tary duty" i s  not defined i n  t h e  Menual f o r  
Courts-kiertial (pe,ra,gr?ph 13Gb); it should b e ,  pnd t r i f l i n g  d u t i e s  
Such P S  "stend at B R S e , ' '  should be s q r e s s l y  excluded. Pcor  lerder- 
shi?, even t o  the i n ? b i l i t y  t o  g ive  ?n understcndpble d i r s c t  order. 
l"p.s the  d i r e c t  c c w e  of wny of the  chePrges o f  q.rillful disobedience.  

12. I t u t i n ~  end Sedition. Only 20 ceses of mutiny (1.ncluding 
baginqinz, e x c i t i n g  or jo in ing  a mutiny) ~ n d  tqro cpses o f  s e d i t i o n  
w r e  reporte6. t o  the ljrrnch Off ico  o f  The Juc?ge ddvocrte Cenerpl with 
the  Xuropefn Thee.ter o f  O?errtions.5O F i f t e e n  ?,mused reca ivcd  t h e  
depth pew.1ty blt none we.s I n  none of these CCSBS w s  
e i ther  procedural. o r  s u b s t m t i v e  d- i f f icu l t ies  exountered .  R e  l o w  
r" of m t i n y  CRSeE is p n t l y  accounted f o r  by t he  f ? c t  t h p t  nos t  
0 ff  i cer 8 exerc i  s ing  g e  ner P 1 court  -:mat i e 1 j u r i  sdi c t i on ?r c f err ed t o 
chmge eccused of  v i o l r t i n g  the 64th Ar t ic le  o f  '-?.r whhon t h e  f?,cts, 
i.6 they u s u a l l y  d i d . ,  J u s t i f i e d  such P. chprge. 

P .  A f t e r  Gctober 134:, all m t i n y  pnd s e d i t i o n  tripls end 
a l l  CPSOS i n  which t h e r e  w s  evidence o f  nutinous conduct wore hela 
i n  closed 

13. Seclu-itz i n  s. thairter o f  operptions we.6 o f  the utmost in- 
portance i n  the yx-osecuticn of t h a  w.r, end it therefore  b z c f s e  P. 

mptarie.1 fe .c t3r  i n  t h e  ? . .bqinis t rz t i in  o f  n i l i t p r y  j u s t i c e .  Jud,Te 
d v o c r t e s ,  confronted with the necessi ty  of punishing v i o l r t o r s  of 
securi ty  r . ? s l ? t i o n s ,  obtpincd nc spec i f ic  ~ s s i s t r n c a  f ron either the  
Ar t ic les  of "'rr o r  The HPnupl f o r  C o u r t s - i h t i a l .  Offenses were 
usu?Xjr prosecutod P S  viol?:ions o f  s t a n d h e  orders. 
i n  the c a . 8 6 ~  of  enl is ted Den, t h a  npxintn pmishnnent which c c u l d  
be imposed ilr?s ccnf inment  ?.t h p r d  1r.bor for  s i x  lonth8 8p.d ?pa%- 
.?ripte f o r f o i t u r e s .  The genare.1 opinimm cf judgo rdvocztes  i s  Thet 
such punishncnt v?.s inadoqupte i n  mr.ny cpsas; the  r e s u l t  w s  thet t h e  
very lprfc n a j o r i t y  of such charges +'ore r a f a r r e d  t o  q e c i p l  courts-  
w r t i P 1  so no f i g u r e s  ?.re ?vr,il?.ble of t h a  r.ur.ibor o f  such affonses .  
From OctoSer lY42, ur.tj.1 the and of  hos t i l i ; i cs ,  42 c w e s  involv ing  
v i y l r ~ t i c n s  of  m i l  censorship, r.nd f ro r  lovercber 19~'2, 36 C R S ~ S  in- 
volving other  s e c u r i t y  dbl ipqneicies  ?!ere tzied. by ;IenzrPl courts-  
m~rt ic l .~3 Censorship cffenszs  were usue.ll:i ch?r!?ed e 5  v i o l e t i o n s  of 
Europepn Theetor o f  Opcrptions d i rac t ives ;  5.' those l.,ho v 3 t e  & i l t y  of 
other rarongfi involv ing  c k s s i f i e d  nr.torin1 '.'ere t r i e d  lor f p i l u r e  
t o  ubey llar Depe.rtzicnt arders.55 

Consequently, 

p.4 Proof o f  yosti.1 censorship ccIses v s  d i f f i c u l t  be- 
cpuse, f r squent ly ,  t h e  b r s i c  evidence !UPS nct ?,vNeil?ble. T r i P l s  were 
f?.cilitP,ted by en cpininn which ha lZ  thpt rgr Deprtnont  AGO Forn  
No. Y12a, prepFred end f i l e d  i n  the rewlrr CPUTSB cf duty by a 
CenE!GrShi> o f f i c e r ,  was pclnissible i n  evidoncu under the  ?revisions 
of the  Act of 20 Junc 1936, c 640, Sect ion 1 (28 JSCA 695) find thp,t 
P. duly ?uthontice.tzd C Q ? ~  3f c h e  report  i w s  r l s c  pdniss ib le .  The 

50.> Forn 20 Le?ger. 
51. See Apsondix 4. 
52. L t r ,  Hq ETOUSA, BG 250.4 MJA x 311.5, 29 Oct 43, subj :  "Se- 

53. Forn 20 Ledger. 
56. 
55. &, 353-5, 28 Sep 42 TrF.Zning "urculers No 15, V D ,  16 Feb 

c u r i t y  o f  Court-M?.rtirl ? r i e l s  Involvin{; kiutiny." 

C i r  65, H q  EIOUSA, 26 Ang 43 ?.na ?ir 9.', Xa '3TOUSA, 21 %r 44. 

63 m-d N3 66 ,  VD, 12 Mey 43, Prmnphle', TTD 21-1. 
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omst in?ort?il t  end h e l d u l  contri 'auticn cf t h i s  opinicn f r a ~  t h e  hold- 
ing t h a t  
regular  c o ' x s e  of duty and c e r t i f i e d  as a t rue  ccpy by the  exarlinixg 
r f f i c e r ,  ?.'as a h i s s i b l e  in  evidence equelly v i t h  t h e  0 r i g i m . 1 . ~ ~  

phfi tnstat ic  co?Y of t h e  censored d ? c m e n t , i f  nede i n  t h a  

1.A. A r t i c l e  S ?!ai" 95. Officers vho r e2 l i ed  t c  the  ques t fen-  
na i r e  s t a t e  t ha t  they e:perienced nc 2roceciural o r  s u b s t a r t i v e  d i f f i -  
c u l t i e s  1 6 t h  t h i s  - 4 r t i c h  of 'kr; but Tke Assistant Julge Advocate 
General 7,rith the  hro;jePn Theater If  @?erati078 sa id  i t  was #ne 
of t h e  foilr Ar t i c l e s  C8f ' j a r  74th which h i s  o f f i ce  experienced t h e  
g ree t e s t  d i f f i c u l t y  i n  reviewing records g f  t r ia1 .57  
c o q m r a t i v e l y ,  i t  W s  nrt  extensively used58 and l i t t l e  o f  h i s t p r i c a l  
i n t e r e s t  ce.n be recorded of i t s  r:mlicetlon. The g i s t  of sone o f  the 
judge advocates '  com:ents concernin< i t s  a ~ J 1 i c e t i w  is con ta ined  i n  
the footnote .59  

I n  any e v e n t ,  

15. Fraternizatiw..  ,:he n i l i t a r y  j u s t i c e  a spec t s  r f  t h e  nu-- 
f r a t e r n i z a t  icr. ?mlicy were clouded by uncer te in ty ,  l ack  o f  en thus i -  
as?., and  frustre . t ion.  14eny Bowasding generels and t h e i r  ju*e ad- 
vocates be l i?ved  tha t  severe ?ur.ishnent should be i n f l i c t ed .00  
;ut it 1.ras he ld  t h a t ,  unless t h e  cffense w,s so ag,rava.ted 8.5 t o  
j eop , rd i ze  the  secu r i ty  of the  Unitcd S ta t e s  forces o r  c o n s t i t u t e  
s p e  c t h e r  of fense ,  it ','as Zerely 2 v io l a t ion  of standing o r d e r s ,  
fo r  whic:i t h e  autkorized naxinun puniehnent for e n l i s t e d  r.en i s  con- 
f inenent  at hard labor f r r  s i x  x n t h s  and tw- th i rds '  f b r f o i t u r e s  
f o r  t h e  same .?erird.61 
the  s a t i s f a c t i o n  of  .judge a d v o c ~ t e s ;  they often '"ere i n  dcubt vhe ther  
8 given s e t  of f a c t @  cons t i t u t ed  a v io lp t ign  0f t h e  order.  Of f i ce r s  
and 0tl;ers chzrged with the  Z in tenance  o f  d i sc iF l ine  w r e  r e luc -  
t an t  t o  r&ke rn-the-spot cor rec t ions  o r  a.rres:s, p . r t l y  beceuse 

Direz t ives  d id  not define the  of fense  t e  

56. Ltr, AG !50.*'62 C-Q JA Hq %TO, 17 Mar 4 1 ,  sub j :  " k d r i s s i b i l i t j i  
ir. ?hFdonce of Certain Docuncnts Prepared i n  thecourse of  M i l i -  
t a r y  Censorship." 

57. i4J Cir 4,  8 Apr 44. 
58. Of the  7E accused t r i e d ,  64 wre c9n'iicted and i n  11 cf t h o s e  

cases ,  tha sentences '.ere disa:,nmved by t h e  reviewing au tho r i -  
t y .  I n  -.'-.- of t h e  r e m i n i n g  cases, t he  sentences ..'ere executed ,  
i n  eight susnended ar.d i n  cue case,  t h e  sentence was comiuted. 
(These f igu res  a r e  taken f r o x  general cour t -nar t ie l  s r d e r s ,  
Hq 3TOVSA and HQ USPZ f a r  t he  years 19&2-i945). 
l o o  ne.ny were t r i e d  under i t ;  
t h e  most serimue cases ( c c z i i ~ r e  trith ca.ustic cements  of t h e  
CG, USFST, i n  h i s  ac t ions  p b l i s h e d  i n  G d d s  349 and 4 5 ,  Hq 
U S a T ,  1945, t o  t he  s f f ec t  that  t he  rraxilnn sentence au tho r i -  
zed under che,rges 6 0  inpro:Gerly h i d  under AW 95 w s  InrhQlly 
inadedaa,te);  cour t s  ) .ere r e l u c t m t  to  convict;  i t  i s  a s h i e l d  
f o r  o:*ficers,  cmparcd t o  e n l i s t e d  nen; a.ny offense f o r  1,fhich 
ETJ e n l i s t e d  m a n  w x l d  l i k e l y  be confined should b2 cenduct 
unbeccming an r f f i c e r  and gentlonsn a.s 2, m t t e r  of  la.16; it; 
shculd nr t  he used !.,hen charges can bo l a i d  under eny o ther  A''?, 
except A?J 96: i t  i s  se . t isfactery i f  ~ , i i ce ly  used; the  d e c i s i o n s  
under t h e  A r t i c l e  heve gena t o o  f a r  i n  ? rn teo t ion  Df en o f f i -  
c e r  for fe . i lu re  t o  ?ay debts ;  and confininant and f i n e s  should  
be pern i s s ive  punishrento. 
There vcre  80 generel cour t -aar t ia l  cases a.ccord.ing t o  t h e  Fcrrn 
20 Ledger rjf the 3rench Dffice r,f The Judge AdvmcPte Genera l .  

59.  At1 96 should be used except i n  

60. 

61. E.iJ C i r  3, 2 Jul 6 5 .  
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o f  uncer te in ty  v'hether the su?oosed German ~ 2 s  one or W P S  R P i s -  
g l e c e d  person. 
forcement bogged dom;  fron the  stend+nt of % i l i t a r y  j u s t i c e ,  it 
h a s  been compered 1,dth $Le Nat ional  Prohibitfon ~ c t . 6 2  

Many courts  i,iere re1ucte;t t o  coilvict; genare l ly  en- 

16. Charms invclvine: se l f - inf l ic ted  rmunds were elraost in- 
m s s i b l e  t o  prove, S o  they 1.w-e r e r e l y  ?refarred. The iwgnitude 

of t k i s  offense m d  t h e  helplessness  o f  conpet-nt Puthori ty  t o  cope 
716th i t  i s  i l l u s t r a t e d  by: t h e  com?nts  of en o f f i ce r  i n  t h e  Office 
of tho. Staff  Judge Advocate, United Sta.tes Forces,  Xcropeer. Thee ter ,  
r.iho w o t e  t o  The General aoard: 

"In connection 14th reviewing l i n e  of  duty cases ,  we h?d 
numerous ins tances  of s e l f - i n f l i c t e d  t.rour.as where x r s o n n e l  were 
i n  combat o r  -.here conbzt was inr inent ;  u s u g l l y ,  t h i s  would tpke t h e  
form of shooting through the t o e s  of the f o o t  end srouLd occur q-Tithout 
?*6tnesses .  i-ecognized t h s t  we were bcund by t h e  presunpt icn i n  
fevar of l i n e  of duty: ho?'Iever, t h i s  t p e  of  cas2 bccene on prevs leg t  
th?t  sone of us f e l t  t h c  nrdinery.rulas governing l i n e  of  duCy de- 
t e r n i n a . t i o n s  ?rere inpdequpte. I bel ieve,  f o r  inss?,nce, thp t  evidence 
s u c h  as t h e  follon71ng, .rhich occurred very frequent ly ,  should be wf -  
f i c i e x t  t o  rebut t h e  ordinary l i n e  of duty presurl$ion: The wound 
b%Q s e l f - i n f l i c t e d ;  i t  occurred ~ h 6 n  conhet was inriinent; t h e  s o l d i e r  
hed ind ica ted  i n  other wys p r i o r  t o  t h e  in jury  th& he W E S  t ry i i lg  
t o  m c i d  conBet. 

"I bel ieve  t h r t  when ii m i l i t m y  orgmiza t icn  i s  i n  conbe.t, 
i t  nus t  be recognized that  every so ld ie r .  except thcse ccmpletely 
l e c k i n g  i n  i n r g i w t i o n ,  is scprgd e n i  t h e t  it is vrong t o  place a 
prenium upon t h e  cowprdly expedient o f  self-arounding in  order  t o  
a v o i d  t h e  r i s k s  which must be j o r n e  by t h e  s o l d i e r ' s  coaredas. 1 
b e l i e v e  f u r t h e r  that by present po l ic ies ,  yore heve been d o i n g  j u t  
tha t  ?nd heve, i n  f a c t ,  encouraged self-wounding; t h e  s o l d i e r  usu- 
ally rece ives  a. P n p l e  Heart, exeqxion  from conbat, an honorable 
dischwrge pnd perhaus a pension f o r  l i f e  as a. reward f o r  h i s  COW- 

a r d i c e .  

"one medic81 o f f i c e r  r e  :orted thet  he hcd ..)erscnally 
t r e s . t e d  25 ceses  o f  se l f - inf l ic ted  vounds, not one of nrhich could 
be proved t o  % e  del ibera te .  This w?,s long before the  end o f  hcs- 
S t i l i t i e S .  I bel ieve ;ul rnplys is  of s e l f - i n f l i - t e d  wunds i n  t h e  
?mopean Pheeter i.Tculd revepl thr.t they r p n  intc; rwny thousands;  
t h e t  t h e y  w r e  e,ccor,@ished i n  e iaore o r  l e s s  stp.ndzrdizcd wiyi 
and thp t  t h e r e  is every repsm t o  bel ieve th?,t t t ey  were del iber-  
at e i n  most ce.ses. ' 1  

These observ?t ions arE equally B e r t  inent 1.rhen q 3 l i e b  
t o  t h 3  Rdministre.tion of n i l i t a r y  just ioe.  Bnother renedip.1 sug- 
g e s t i m  Aimde by Judge pdvocptes i s  tha t ,  ?,fter 8n ??prcpriPte  s tudy 
by medicel pnd Legal experss, i f  t h e  1.rr.und is cf P cer t? in  type ,  such 
es i n  t h e  f leshy  por t ion  of t h e  l e f t  limbs, t h e  burden of :>roving i t s  
r c c i d e n t d  o r i g i n  be  plrced upon t h e  aiounded so ld ie r .  

17. Other M i 1 i t P . i - g  3ffenses. In addi t ion  t o  t h e  of fenses  
s:?ecific?.lly discussed i n  t h e  preceding paregr~phc ,  t h e r e  were n u w  
erous o t h e r  m i l i t a r y  offenses which occurred with more o r  l e s s  f re -  
quency i n  the  Euurope?,n Thepter. These o f f e n s e s  were commonly cherged 
Ps vioLFt ions  cf A r t i c l e  of 1da.r 96, e i ther  e.s e. d i s o r d e r  or neg1,leCt 

62. The f a c t s  stn.ted. i n  t h i s  pe.rPgrR?h a r e  sum.8rized f r o n  t h e  an- 
swers of judge Edvocp.ttes t o  t h e  questionnpire of the Judge Ad- 
voc?.te Sect ion,  The Genere.1 3oerd. 



t o  t he  prejudice of good order end n i l i t e r y  d i sc ip l ine ,  conduct dis- 
credltin;: t h e  mi l i t e ry  service,  o r  P crixe or offense not  ca.pitp.1.63 
The renge o f  d i f f e ren t  offenses was gre?t  but  some o f  them p resen ted  
continuing d i s c i p l i n e r y  problems. Offenses involving army v e h i c l e s  
w r e  f requent .  Drunken, negligent end reckless d r iv ing  were con- 
s t r n t  scurces  of court-m?,rtip.l cp.6es.M Unruthorized uc,e o f  vehic- 
l e s ,  f requent ly  cher?cter ized e s  'I joy r id ing , "  w s  s i m i h r y  comon  
m d  sometimes P. se r ious  o f f e n ~ e . ' ~  Offenses involving unPuthorized 
crrrying pnd. discherge of wemons were frequent ani c o n s t i t a t e d  m 
envious problem because of t h e i r  r e lp t ion  t o  other more s - r ioue  of-  
fenses such e 6  e.sseult  end mP.nslP.ughter.66 
r'dth end without drunkenness, w s  cocs tmt ly  e concern of conmend- 
ers.67 Offenses involving uwuthorieed use o f  p?.sses end o rde r s ,  
rnd t h e  forging of s imiler  ??pers, were troublesone, p r t i c u l ? r l y  
i n  connection v i th  ebsence without lee.ve end d s ~ e r t i o n . ~ ~  S i w l e  
psspults 2nd bp. t ter ies  and a t t e m p  t o  comiit a v e r i e t y  of o f f enses  
w r e  conventionelly prosecuted under Article of l!ar 96.69 The 
l r r g e  number o f  esteb1ishnen:s and ?.?ee.s plecad off- l imits  to m i l l -  
t r r y  personnel occesioned n a y  pr0secutior.s f o r  en te r ing  s f f - l imi t  
plpces.70 3reaches of r e s t r i c t i o n ,  i n  p. sense e. cor ro l l e ry  o f  vio- 
l?. t 'ons o f  A r t i c l e  of ' T e r  69,  were punisked under Ar t i c l e  of Wpr 
96.'l Pooaession snd use o f  ne.rcotics, especipl ly  m a r i  ju rna ,  l.'ero 
f P i r l y  corxon P.nd w r o  clso chzrged 2.6 v io l r t i ons  of t h i s  l e t t e r  
F l i c l e . 7 2  
of Coluabia s t e t u t e  1m.s e q l o y e d  for  de f in i t i on  c f  t he  offense,  t o  
f i x  P, Iiaxinun o r  fo r  l o t h  purposes. I n  the n,?in, judge advocates  
did not ex;?erience d i f f i c c l t y  with offenses cnder Ar t i c l e  gf ''ax- 
96,73 d t h o u g h  at l e a s t  t w o  of them objected t o  t h e  generF.1 languege 
of  t h i s  provis ion e.nd preferred a' precise  coiifice.t ion of o f f e n s e s  
under it. 

Disorderly condLct, 

In nany instances ,  t h e  Pna.logv of a Federal  o r  D i s t r i c t  

-- C I V I L  OFFENSES 

18. Re e. 3 y  1 July 19l5.  four white end 25 colored s o l d i e r s  
of the lSSe accused YATho hpd been t r i e d  for  r?pe h?d been executed. 
Tiftecn o the r s  were executed Rfter  being convicted of  bo th  nurder 
end rape.75 Fourteen74 recsived ep2roved l i f e  sentenzes and t h e  .. . 
63. 

64.. 

65 I 

-6. 

63 I 
65. 

69. 
70. 

71. 
72. 
73. 
74. 
75. 

I '  . - 1  , . -  
I ~ C M ,  1928, pe r  152, + iii7-191. 
tiiry pff%.?sas o f  t h i s  g$nirzl .q&recter  yere.fioi~.~tines c h r r g ~ d  
e s  vi6l ; t ions o f  A'! 55. 
2 Dig @ ET0 653, 699-702. M ~ n y  of those ceses,  like o the r  ca- 
s e s  discussed i n  t h i s  gerpgre,yh, four.& the i r  w~ ir.to s p e c i a l  
?.nd sunmp:y courts-ner t ie l .  
2 Dig O p  ZPO 721-724. 
Per  Sa, Sec 11, Cir 72, Hq ETOUSA, S Se;p C.3: pe.r 6b, Sec I V ,  
Cir 76, H q  ITOUSh, 4 Jun  45; 2 Dig Gp ET0 846, 715. 
Cases of t h i s  so r t  were osaecipl ly  nmnerous i n  i n f e r i o r  c o u r t s .  
2 D i g  Oi, ET0 666. ME, 718-719. There were some p o s e c u t i o n s  
grcunded on Sec 132, T i t l e  18 ,  US Code. 
2 Dig Op ET0 597-602, 605-612. 
These cases  were  universal ly  t r i e d  i n  i n f e r i o r  cour t s .  Of f i ce r s  
- . w e  g e n e r d l y  :"shed under At! 104. 
2 Dig 02 ET0 635. 
2 Dig O p  3 0  698. 716. 
Conprre pragrP.ph Za, t h i s  study. 
L t r ,  SOTJAC1-I 250.461. 
See Auuendix 6 .  

I; t h e  cpse of o f f i c e r s ,  i n i l i -  

See C&i, 152E, p?,r 151, ;>p la6187. 
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?.vere.ge sentences of e11 others ,  P S  e:~:roved by t h e  r ev ie idng  a.u- 
t h o r i t i e s ,  w s  14 y e p r s '  c0nfinemeP.t e t  herd l ~ b o r . 7 6  

P.. Apart f rom the  unavoidable improbabi l i t i es ,  uncer tp in-  
t i e s  ?nd incons i s t enc ie s  aa >eer inp  i n  t h e  expected t e s t i m n y  of French, 
3e lg i rn  pnd Gernpn prosecut r ices  ( t h i s  was no smell problem), t h e  
grepfest  obs tpc le  vhich confronted the judge e.dvocates U P S  t h e t  t h e  
>e rwt rP . t i on  of t h i s  crime ceme i n  two greet ~ e v e s ; ~ ~ j u d g e  p.dvacPte 
and ?rovost m r s h n l  sec t ions  were not equipgod with s u f f i c i e n t  i?er- 

sonne l  t o  C O ~ S  1,rith t h e  s i t ue t iona  prcrqtly.78 Deley i n  inves t igz - .  
t i ons  and t r ie ls  iws fe.tPl t o  t h e  yoduc t ion  o f  sa.t isfa.ctory prcof. 
.An excerpt of e. repor t  of e. corps judge advocate t o  t h e  ermy judge 
?,dvoc?te, tPken f rom t h e  f i l e s  o f  the 12th ktqr  Group, i s  i l l u s -  
t r a v e  ?nd Pppeprs i n  t he  footnote.79 

b. Once evidence i @ s  nprr;hp,lled pnd tvitnesses nssembled, 
t he  actue.1 t z i e . l s  o f  repe cafiee presented no e.porecipble d i f f i c u l -  
t i e s .  Hor.rever, t h e  judge edvoofites who resyonded t o  t h e  question- 
wire verc d n o a t  uneninous i n  their opinion the.t the  926 A r t i c l e  
of liar should be anendei t o  pe rn i t  the  cour t ,  upon convic t ion ,  t o  
f i x  p n y  penpl ty  inc luding  BePth. 
minimum P>athorlzed nenalty i w 6  t o o  severe i n  m a n y  ceses m d  f re -  
quently l e d  cour t s -ml . r t i~1  t o  e.dopt &cquitte. l  e 6  t ha  u n j u s t i f i e d  
but nore ecceptpble  e l t a rne t ive .  

It TWS generelly thought t h a t  t h e  

86. 
77. 

78. 

79. 

Form 20 Ledger. 
See Study, The Genernl aoard, USFFP, "The Militpry l f f e n d e r  i n  
the  T:?eete? o f  Operrtions." 
A EtUdJ of rpge cpses pondjng i n  the  Ninth JS Army i n  Apr i l  
19/'5 end occuring ii Germenp discloses:  ClPses t r i e d ,  13: r e  

, f e r r e a  t o  t r i p l . 7 ;  t r i a d  o r  t r i p b l e ,  27; raported p n i  unsolved, 
16; under i nves t ige t ion ,  1 4 ;  Tatel ,  79. (From the  r e g a r t s  o f  
corps judge Pdvoca.te8 t o  the  k n y  Judge .4diioc~,te. Di f fe ren t  
methods of r eyor t ing  w k e  I t  i q o s s i b l e  to d i s t ingx i sh  more 
c lear ly  between t h e  f i r s t  and t h i r d  items e23  the  fa .Jr th  Rnd 
f i f t h  c lpss i f ica t t iona .  The f igures  do not Include 37 e m u s e d  
being i nves t ige t ed  for ssse .ul ts  with in t en t  t o  connit rape  
o r  o ther  sex assPultR.) 
"The b igges t  d i f f i c u l t y  is due t o  inemer ienced  e f f o r t s  8t in- 
ves t iga t ion  and f p i l u r e  t o  recognize ve.lu2blo evidence end 
va luable  c lues  when they  p r o  observed. The use of t i 3  CId 
hP.6 been af considereble help 5 u t  it hbs serious l i m i t a t i o n s .  
rbthioh ?re: 1. They d i d  not rePC;? the scene pro;nlotly. 2. 
Their nethods e re  f i lo i r  ?.nd, f o r  t h e  rapidly moving s i t u a t i o n  
i.vhioh we h?ve boen undergoing, i n a d e q u ~ t e  and antiquphed. To 
i l l u s t rP . t e  1.rhp.t I meFn by t h i s :  I leprned o f  trro repe  cases  
after they  hpd been i n v o s t i p t e d  by t he  CID. I sent  e.n o f f i -  
c e r  from t h i s  he@.dque.rters who yocured  copies o f  statefilent 3 

from t he  CID, interviewed t h e  witnessas,  Pnd chergea were ore- 
prred, > re fe r r ed  pnd t h e  excused went on trial on t h e  daY t h e  
unit  rece ived  the  CID report. 
CID re-Jor t ,  i t  would M.ve been so  f e r  mrey from t h e  scene of 
the  crime P B  t o  mske it impossible or imprec t icable  t 6  t r Y  t h e  
cP.se8. Fer R t i n e ,  I h rd  four  CID egenL irorking out O f  IW Of- 
f i c e ,  bu t  due t o  t h e  press o f  business they Were r e c e l l e d .  
The 75th  Division r.dw he.s two CID Pgants attached t o  that bed- 
quar t e r s .  I t  i s  my reconnende,tion thpt an e.dequPte number of 
CIC Fgents be plr.ced e t  D i v i s i o n  pnd Corps hee.dque.rters. This 
w i l l  cneble then  bo more p r o q t l y  Pdvise those concern& e.6 t a  
t he  svirtance discovered. I t  yill d s r  ene.ble then t o  more 
nromptly go t o  t h e  scene o f  rny rffense.  
mpy mako good f i l e s  but they  e.re o f  l i t t l e  v d u e  i n  t h e  con- 
v i c t i o n  of en  ctc~used.~l 

Bed the uni t  waited f o r  t h e  

Elp,bbre,te CID r q o r t s  



15. Murder*Otriels did not, generally, present rny  unusupl 
d i f f i c u l t i e s  other t h m  those i a e r e n t  i n  t h e  cherge i t s e l f .  
Some judge e.dvocptes found by b i k e r  e q s r i z n c e  th?.t t h e i r  t r i p 1  
judge advocptes cnd defense couneel lpcked t h e  t r ? i n h g  and ex- 
perience t o  conduct such c?.ses pm:?2rly. 

8 .  bia.ny of the judge Pdvocntes iirho respoulded t o  t h e  
quest ionneire  recommend t b t  the  courts be pe rn i t t ed  t o  inyase r n y  
sentence,  i n  t h e i r  d i sc re t ion ,  including depth.81 

20, Manslwxhter . 
P .  Cne huuldred m d  t h i r t e e n  accuse8 were t r i e d  f o r  ( o r  

convicted o f ,  e s  P l e s s e r  included offense o f  murder chwges) vol- 
un tew mansle.ughter.82 
ciud.ed confinement fo r  seven y e w s .  

The Pp?roxirwte PverPge sentence inpose in- 

b. 
i n  the Europeen T h w t e r  of Operp.tions, mare than one-hrlf, 167, icere 
r c q u i t t e d . ~ 3  
years. 

Of t h e  305 wcused  t r i e d  for involuntary mensla.ughter 

The sentence o f  those ccnvicted werpged ebout t w o  

c. The p r inc ipa l  d i f f i c u l t i e s  judge advocetas encountered 
i n  !vnsl?.ughter c m e s  arose from t h e  im,deque.te d iscuss ions  G f  b o t h  
volutary end i n v o l u t p r y  mer.sleu&ter c o n t ~ i n e d  i n  pPragrr.ph 149a, 
M?nud f o r  Courts-Martial, 1325.. Sone judge advocates b e l i e v e  t h a t  
t h e  p sml ty  f o r  involuntpxy .?iensle.ugiter should be Increased, m d  
some urge r h e t  homtcide by negligence ( p r t i c u l a r l y  i n  the  o p e r a t i o n  
of P veh ic l e )  be na,de a syec i f i c  offense with R. nore Severe pena, l tg  
t h r n  may be i .qosed f o r  reckless  driving. 

21. Larceny. Ten per cent o f  ~ 1 1  w s e s  t r i e d  by general courts- 
mert ia l  i n  the Europem lheRter involve& h r c e n y  o f  pereonrl  p r o p  
erty.84 B (;w.rter of these ce.ses iniiolved Ir.rceny cf p rope r ty  owned by 
tho  United S ta t e s .  The nzcimun authorized panishnent WLS the seme 
under A r t i c l e s  o f  War 93 end 34 and irres graduzted eccording t o  t h e  
value of t he  The longest w thor i zed  santence o f  con- 
finenent w ~ 6  f i v e  y e a s .  The estimeted n.vere.ge sentence included 
the maximur, per iod  of confinement authorized by t h e  proof  of velue 
i n  each cpse. Ordinari ly ,  l r r ceny  of Government arooorty w . 8  al- 
leged under A r t i c i a  of Wpr 9, but sonstimes i t  w s  chmged e.6 a 

80. 

51. 
82. 
83. 
84. 

e5. 

There were 290 m r d e r  CPSCS. L t r ,  3OTJAG-’E 250.481. 72 RC- 
cused ’wre sentenced t o  depth, but the sentonces Inrere cor.U?uted 
i n  ell except 35 cases. C B  were sentenced t o  l i f e  imp i son-  
ment. The sentences of t h e  o t h e r s ,  as reduced pnd P.pproved 
by t h e  reviewing eu tho r i t i e s ,  everz-get eight years .  Before 
1 Jul 45, nine vihite e,nd 23 colored accussd hpd been exscu- 
t e d  (Appendix 6 ) .  
C mpp~ re t h e  p r  eoe d i  ng 72~~.gr?ph ,  
Form 20 Ledger. 
Form 20 Ledger. See p r  70, t h i s  study. 
Thare irere 1 , 1 9 1  cases. O f  t h i s  number, 270 epees involved 
property of t h e  US, end 921 ceses involved t h e  property Of 
o thers .  Of t h e  f i r s t  group, 110 cases concerned property 
vPluod a t  nore t h m  $50 p.nd 160 CP.SOB concerned property 
worth $50 o r  l e s s .  
pro.2erty w o r t h  n o r e  than $50 m d  C34 cases concerned i rope r ty  
mr th  $50 o r  l e s s .  Form 2C Ledger. 
Tha T ~ b l e  of Maximum Punishments grovidsd: ncre  then  $50, con- 
fi2ement f o r  5 y e a s :  l e s s  t:ian $50 but more than $20, con- 
f ineaent  f o r  1 year ,  $20 or l e s s ,  confinement f a r  6 months. 
MCM, 1928, par l04c,  pp 95-100. One JA thought t h e  m t h o r i z e d  
confinement i m s  too severe. 

Of t h e  second group, 427 cPSeS involved 



v io le t ion  of A r t i c l e  of Var 93.86 Some d i f f i c u l t y  1rp.s e q e r i -  
a c e d  i n  e s t rb l i sh ing  oimership of stolen p r o y r t y ,  end the re  were 
some ins tances  i n  which of fensee ,  alleged 2.8 violRtions o f  A r t i -  
c l e  of W?r 94, were not proved under thia Ar t i c l e  o r  could h e m  
been ?roved more eps i ly  under Ar t i c l e  of 'r.w 93.87 Proof of va lue  
~ V S  sonetiines d i f f i c u l t ,  al though t h i s  d i f f i c u l t y  i e s  evoided i n  
p r r t  t h o u &  use o f  o f f i c i e l  p r i ce  l i s t s . 8 8  In t h i s  connection, 
tke a i f f e i ence  b e t w m  officiP.1 pnd b l r c k  w r k e t  p r i c e s  axd. rehtas 
of eltcbnge presented some spec ia l  problems.89 Thus, P. h r c e n y  
of Trench f r encs  cons t i tu ted  P. more serious offerse under t h e  
a f f i c i r l  r p t e  cf exchenge thp t  i t  di8. under the 'cleck mrlcet r e t s  
since t h e  snount inrrolved i n  t e r n s  of Anericpn d c l l p r s  rras 
Lerccny of p r o p r t y  from 2 ;"ranch c i v i l i m  * u p s  e l e s s  s e r ious  o f -  
fense i f  t h e  gro?erty ~8 vel.2ed i n  French frpncs by ordinpry 
pre-wr  n r i ces  o r  r t  the  o f f i c i p l  r ? t e  of  sxchrnge r r t h e r  t h?n  b y  
prasent-dey French nrices or r t  t h e  yre-wr rp t c  cf exchrnge.91 
Property which w s  uneveilpbl? t o  c i v i l i m s  i n  Co:itinentpl coun- 
t r i e s  h?d no esto.bliShed m?rket wlw, ye t ,  i n  t h e  opinion o f  some 
o f f i c e r s ,  t h e  r a l p t i v e l y  modest a r i c e s  s t e t ed  i n  officie.1 p r i c e  
l i s t s  d id  not fp,ir ly r e f l e c t  t he  g r rv i ty  o f  e.n offense comxitted 
i n  e country 7.7ha-e grossly i n f l s t e d  pr ices  prevailed.92 
the value o r ,  i n  t he  w.se of  money, t h e  mount o f  roney ve.8 al- 
loged i n  t e r a s  o f  do l lprs  with R conplenente.ry e l l ega t ion  i n  t e r m  
of fore ign  :.ioney yhen that was nocesspry.93 

Usaally. 

que1 
end 

e. P i l l a r i w  pna Loot ino .  P i l l ag ing  ?nd l o o t i n g  i n  con- 
'ed pnd l i b e r a t e d  count r ies  iwre  offensoo o f  frequent occur rence  
cons t i t u t ed  P. spec ia l  disciplinm-y p r ~ b 1 e ~ . 9 1  Offenses renged 

from s i q l e  acqu i s i t i on  o f  e. ne.ttress for edded comfort t o  ?rued 
m d  v io len t  robberies.  Frequently,  l o o t i n g  or p i l l a g i n g  ~2,s zc- 
conpPnied or preceded by other offensas.  I n  the opinion o f  $@me 
judge Pdvocp,tes, leniency ?nd uncr l l l i ?~ness  t o  i n t e r f e r e  on the  
F r r t  o f  80.718 cowvnding a f f i c e r s  contributed i n  important measure 
t o  t he  l a rge  nunher of instsrnces of p i l l cg ing ,  l oo t ing  pnd al- 
l i e d  ~ f f e n s e s . ~ S  l o  conbat these  o f f e s e s ,  s eveml  A r t i c l e s  of . 
'l'er w r e  e.vaile.ble. A r t i c l e  o f  Wer 75 embled  punigknent of a 

86. 

86. 

89. 
90. 
91. 
92 .  
93. 

94. 

95 * 

CM 3 '0  1411, N e s s ,  19.L-'.; GI4 ET0 1764, Jones, e t  al, 1944. C f  
t he  bleck rnerket cpses, discussed i n  per 22 of t h i a  s tudy .  
For expnple, ce.ses involving PX property.  C f  CM ET0 7248, 3 

S t r e n t ,  1945; Cbi 3TO 1486, HacDowld, 1944; CM ET0 6232, Lynch, 
1915; CW ET0 128, S ind f l e i sch ,  1942; Sec 3, HJ Cir 7, 15 Bug 
M. One JB suggested redre.ft  of these a r t i c l e s  d o n g  t h e  
l i n e $  o f  t ho  Louisiana Crii i inal  Code t o  simplify ques t ions  
invclving ournership o f  groperty.  
CM ET0 5666, 3oirLes, 1945; Judic ie l  notice v s  commonly t e k e n  
of o f f i c i a l  p r i c e  l i s t s .  
Sse generplly,  pa.r 22 of  t h i s  study. 
SM PTO 8187, Chappell, 1945. 
CY ETC 6217, Zjerkus, 1945. 
3 4  ETcl 5539, Hufendick, 1945. 
CM ? T O  1486, MacDonrld, 196%; Seo 5, M J  Bir 2, 8 Feb 44; 
Sec 5, M J  C i r  2 ,  17 b y  45. 
L t r ,  CG, Third US Army, 14 Mar 45 ;  b t r ,  SJA, Hq i t inth US 
Army, 3 May 45; L t r ,  SJA. Hq XIXI CoryJs, 13 Apr 45; L t r ,  SJA, 
H q  ?XI Corgs, 1 6  Apr 45. 
P i l l a g i n g ,  l o o t i n g  e,nd o l l i e d  Offenses occasioned R s u b s t a n t i a l  
number of clp.ins under the Foreign Clrims Act. 
Ledger l i s t s  39 cases of  p i l l ag ing .  Other cases m e  undoubted- 
l y  included i n  t h e  tote18 f o r  other d ' l i e d  offenses .  
be l ieved  thp,t t he re  were many instp.nces of t h i s  k ind  of  con- 
duct vhich were not brought t o  t r i e l .  
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so ld i e r  who qu i t  h i s  ? E s t  t a  plunder or  pille.ge. 
89 ~ J P S  Pvnilpble f o r  t he  ?rosecution o f  waste, Spoil, w i l l f u l  de- 
s t r l ic t ion o f  property,  de?re&tion or r i e t .  Ar t i c l e  of hb 
provided me~ns  of punishbng burglary,  housebrepking, robbery  and 
lmceny .  A r t i c l e  of VPr 96 enable& punishmmt o f  ver iP t ions  of 
the foregoing of fenses  End other offenses, such e8 frp.teernize.tion 
end disorderly conduct. There vas s o m  confusion, hotever ,  i n  con- 
nec t ion  Ydth prosecution of  the gensr?.l c l e s s  of offenses j u s t  &e- 
scr ibed ,  due i n  p s r t  t o  uncer te in ty  abaut t h e  ecope of some of 
these  a r t i c l e s  an8 i n  pert t o  f a i l u r e  t o  discriniwPfe between 
t he  types  o f  conduct which each ~ r o h i b i t e d . ~ ~  C l e r i f i c z t i o n  of 
t he  r e lR t ion  of severe.1 o f  t h e w  provisions and nore g r e c i s e  de- 
f i n i t i o n  af offenses was thousht t o  be necessary by seve ra l  judge 
8.dV OCR t en, 

Ar t i c l e  4f ?%r 

32. 3 h s k  Market I r e n s a c t i o n ~ . 9 7  3leck merket t r ~ n s a c t i o n a  
presexted a continuing problem i n  the EuropeRn Thepter of Operatipno, 
d though  not  t o  e.ny greet extent i n  the  United Kingdon. 
t1nO &er.ernl types of t rensac t ions :  
per ty ,  end ( b )  aedes and erchsnges of currency. 

There were 
(a) s d e s  end exchanges o f  pro- 

e.. 3le.ck nprk.et m l e a  end exchpnzea ;?-f DroDertY. 

(1) S k c k  a r rke t  s a l e s  find axchmgec o f  p roper ty  
were l e r ae ly  t h e  product of i n f l r t e d  pr icen  resub? n 
ting from c i v i l i m  s h o r t ~ g e s  of almost  d l  k inds  
of  goods i n  Brmce end other cont inenta l  cou+ 
t r i e a .  For emnple,  c i g m e t t e s  vere so ld  for 
$1.00 t o  $2.50 per p.ckP.ge. A five-cent choco- 
lr . te bar  we6 s o l d  fo r  4.0 t o  60 cents .  An ordi- 
nary bar of  t o i l e t  soap or lpundry soep b r a g h t  
63 cants t o  $2.00. Gasoline %ras so ld  f o r  $4;00 
t o  $6.00 per ge l lcn .  A pe i r  o f  shoes brought 
$20.03 t o  $40.00, 
brought a i m i l m l y  inflp,ted Trices.  There wre  
f c u r  genere1 c l ~ s s e s  r f  trPnse.ctions:  
$?.le or exchmge of groperty omled by t h e  urd- 
t e i  Ste.te6 end e i the r  issued t o  mi l i t e ry  peraon- 
ne1 or he ld  by n i l i t e r y  u n i t s :  (-t)  s e l e  c r  ex- 
change of ?roaerty otwed by P poat exchmge, P- 
Red Cross u n i t  or an Al l ied  Government: ( 0 )  
se.le or erchmge of r m e r t y  oetned by rn l l i t e ry  
personnel but p r c h a s e d  from a post exchmge 
o r  a-uFrtermester s to re ;  pnd ( d )  sale  or ex- 
chenge crf p r c p r t y  owned by mi l i t p ry  uersonnel 
but ecquired from non-govermentel sources ,  

To ccmbat the cxsequences of these t r?nse .c t ions ,  
both t o  t h e  ec0no.W of t h e  country involved e.nd 
t o  t he  d i sc ip l ine  3f the mmy Pnd t h e  economy 

Other goods of t?.llidtindE 

( e . )  

(2 )  

96. For expmple, prosecutions under Al? 75, see CM 9 0  WJ-5, Dmn. 
19.5; CM XTO 54b6, Hoffman, 1 9 L 5 ;  par la, Sec 11, MJ G i r  1, 1 6  
A p  '5 ;  Sec I ,  M J  C i r  2 ,  17 Mpy 8-5. Ina tmces  w r e  r e > o r t e d  
where P so ld i e r  1 w s  chergad r+th f rp t e rn i ze t ion  ?nd, f o r  expm- 
?le; robbery o r  7 i l leg ing  on subs ten t ip l ly  t h e  sene fe.ots. 

ke t  w s e s  P S  such. As i t  will q ) e r r  i n  the  following discus- 
s ion,  t h i s  i s  becpuse iwny of the b h c k  mprket of fenses  were 
Alleged @id t r i e d  s inply  p e  vio lp t ions  of ona of t h e  existing 

97. No s t e t i s t i c s  ,-re pvr?lPble concerning the  numjer of b1p.d~ wr- 
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of the United S ta t e s ,  several  Ar t i c l e s  of Ver mere 
u t i l i zed .  Sone trrnsr.ctions violp.ted A r t i c l e  
cf :Gr 83 or 84. Some w r e  preceded by a lm- 
c;-ny i n  v i c b t i o n  c f  Art ic la  of !%r 93. Iuipny 
trPnsRctions d i r ec t ly  v i c h t e d  o r  were ?re- 
ceded by e violpt ion o f  Ar t i c l e  of Wr 94. 
S t i l l  others contrwemd prmy r e g u l ~ t ? r , n s ~ @  
c r  theeter  directives99 end tharnfore  could 
be plleged P S  v i o k t i o n s  cf Ar t i c l e  of 'Jpr 
96.100 
t h e t  these arovis ions furnished P A  Pdequpte 
bpsis  f o r  the nunishxnt  cf bleck mPrkat t rens-  
Actions, d thcugh  severp.1 beliaved t h e t  t h e  d i -  
r ec t ives  **rere not nu f f i c i emly  e r i l i c i t  i n  ne- 
f in ing  prohibi tad cmduct.  Considerable d i f f i -  
c c l t y  v s exgerience6. by some judge advocates 
i n  uroving Goaarnnent cvnershYp of p rope r ty  i n  
?-osacutions under Ar:icles of "Pr 63, 84 znd 
94,1 snd i n  este3lishir.g velue f o r  t h e  pur '70se6 
of punishnent . 2 Diff icul ty  w s  ? l S G  encoun- 
t e r ad  -There t h e  :,roperty in-rolved w , s  ap-3P.r- 
en t ly  timed by e p a s t  exchpqe or en  A l l i e d  Gov- 
arnmsnt. Ilost o f  t h e  judge Pdvoce,tes who d i s -  
cussed blr.ck m r k a t  offenses Pgread the.t The 
TPble of  hkxir.m:x Punishments d i d  not eu tko r i ze  
su f f i c i en t lg  severe sentencas i n  pggrevatek CP.- 
ses .  Those o f f i ce r s  believed the t  t h i s  obste,- 
c l e  could be e l i n i w t e d  by ',he s i e l e  expetlent 
cf rmendirg The T F b l e  of Mp-xinun Punish.ient 8 .  

Czly cne c f f i co r  ?F, i l ic i t ly  P:Jproved charging 
such offense under Ar t i c l e  cf 1,Jpr 96 Pnd sone 
judge e.dvocFtes expressed d i s q  J r o v p l  o f  th is  
:x?Pctice, elthough several s t e t ed  the.t it Pad 
been folloved i n  t he i r  commds .  Severs 1 off i- 
ce r s  believed thot the v d u e  of  t he  nrogerty 
i m c l v e d  i n  t e r m  o f  Mlsrican Iconey 1ws not P. 

c r i t e r i o n  of t h e  gravi ty  of t h e  offensa pnd 
should not  deter!iins t he  severi ty  o f  t h e  son- 
tence.  

The !.ridely m b l i c i z e d  rr i l rmy cpses3 t r i e d  i n  
Pe r i s  i1luatre . t  a th3 rggrpvet ed b k c k  inmket 
offenses fo r  737hich the  ruthcr ized wxisum :?un- 
l shwnt s  under Art ic les  o f  *o.r 6 3 ,  84 m d  94 
were believed t o  bo wholly in?&qu?.te. 
t h i s  instpnce,  there  W P S  widespren.d t h e f t  
f r o 3  rrmj. sup11;- trP.ip.6 ?nd s p l e  o f  s t o l e n  sup- 
p l i e s  o f  ell kinds t o  c i v i l i e n  )iurchrsers P t  in- 
f l p t e d  p r i ces .  The g rwa  t h r e r t  t o  the w r  ef-  
f o r t  r e s u l t i n g  f ro3  this diversion of sug2 l i e s  

Hos t  of the judge e.dvoc?tes found 

( 3 )  

In 

96.  Ppr  13, ilii 213-65, 19 tier 13; T r r  2p, -4R 30-2290, 10 Aug 38; 

99. ?pi- 7 g ,  Sac I .  C l r  53, Hq TTOUSB, 17 MPY ( L A ;  L t r ,  AG OOL: C@A, 
, ~ r  Zg, A? 600-10, 2 Jun -i2. Cf per 134, AR 210-65, 1 2  Jun  48. 

Iiq STCUSX, 4 A m  ~15. Cf s p r e  6h, 6 j ,  Sec IV, Cir 36, H q  ETOUSA, 
4 Jun 45; L t r ,  AG 363 G3C-AGD, Hq US"!, 10 Sep 45. 

100. WCK, 1928, p?r 1:4b, p 169. 
1. MCM, 1928, p r r s  1. 3, 1 4 4 ~ ~  1501, pn 158, 185; CM ET0 5659, 

2. MCM. 192P, p?r  1042, p ~ :  98-100. 
3. 2 Dig 00 37'3 622. 

Mpze, 19~5. 
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i n t o  uneuthorized c b m e l s ,  the f p i l u r e  o f  t h o  dol-  
1 F r  vplue of t h a  property t o  i n d i c p t e  t h e  serious- 
ness of t h e  offenses, pnd the l r r g e  number Of Sol- 
d i e r s  !rho Pct ively or . irss ively p r t i c i p p . t , ? d  i n  
t h e  wongful  ~ c t s , - - t h e s c  considerpt i  ons i n d u c a d  
t h e  res?onsible off icers  t o  ?11z,ge p.11 o f  the  
offenses 0s violPtions of . k t i c l Q  o f  VIpr 96. 
Three generpl tyges of spec i f icPt ions  were used. 
In  one, t h e r e  w s  d l e g e d  e. ganer?l  c o n s g i r r c y  
rnong nrmcd rccused rnd other  nembers of t he  u n i t  
involved t o  defrpud the  United StRtes  o f  m i l i -  
t w y  ilroperfy during R c r i t i c e l  conbPt ?e r iod .  
I n  P second spec i f ic r t ion ,  s u b s t e n t i r l l y  t he  
sme conspirpcy, but only anon6 n?.mad a c c u s e d ,  
ws zl leged agrinst  t h e  s o l d i e r s  wned. I n  suc- 
c e d i n g  s;>ecificr.tions, p?r t icu l r . r ly  se l e s ,  mis- 
e:i?ronria t ions,  t Tongful d i spos i t ions  o r  posses- 
s ion  Irere chprged. This l p s t  e p e c l f i c c t i o n  f o l -  
lotsed the conventionel forn  for chprging R. vio- 
l r t i o n  of A r t i c l e  of Uer g.?.,5 but 1v.s enle . rged t o  
e l l e g e  t h e t  the  *ct occurred during e. c r i t i c e . 1  
per iod o f  combat ogerrtions m d  r e s u l t e d  i n  di- 
vers ion o f  v i t r l l y  rxmlei  1w.r suppl ies .  The PC- 

cused were t r i - d 6  i n  joint  or j o i n t  r n d  c o m o n  
or c o r "  t r i e l s  i n  g rcups  of t e n  o r  fewer. The 
records of th3  f i r s t  thraa triple verA p r o r q t l y  
reviewed by the  st.rff judge advocPte of  the a p  
?ointing m t h w i t y  end were f o r w r d c d  unAer Ar- 
t i c l e  o f  War 5@ PS t e s t  c ~ . s e s . ~  Review o f  the 
remr.ining records w s  'subsequently compls ted  b u t  
?.&ion of t h e  -p?ointing r u t h o r i t y  v t ~ s  wi thhe ld  
unt i l  the 3orrd o f  Fteviav hed rendered  i t s  opin- 
i o n  i n  the f i r s t  three c?.ses. ?ha 2 w r d  o f  Re- 
view f u l l y  sus t i ined  the lagel theory  u p m  which 
these  C R S B S  csre t r ied.8 3 y  ?nalom t o  o n e  fed- 
e r r 1  stp.tute,g t h e  mp.ximum ?unishiner.t for con- 
s9irecy w s  l imi ted  t o  two y w r s ;  and by enplogy 
t o  ;notherlo depling with nP.tionP1 d e f e n s e ,  t h e  
mxiAmn ymisimcnt  f o r  s2ec i f ic  t r rorgfu l  dis?o- 
s i t i o n s ,  e tc . ,  w s  fixed F t  ten y e e r s .  In  en 
indorsement t o  the  opinion i n  t h e  &gg w a e ,  

4 

4. 

5. 
6. 

7.  
8. 

9. 
10. 

See genere l ly ,  "Z'infl X e ? o r t ,  b . i l w y  Pi l lPging  Ce s e s ,  I' SJA 
350.491, d l  Jun 1-5, f r o 2  t h e  St?.ff JA t o  the CG, Se ino  Sec- 
t i o n ,  Com 2. 
Ses Forms 110, 112, >[CM, 1928, Aim 4, po 252-353. 
There were 45 t r i F l s .  L t o g e t h a r  198 Rccused, 190 E n l i s t e d  nen 
end 8 o f f i c e r s  were t r i s d .  O f  t h i s  nrmber, 29  P.CCUSG&, 17  en- 
l i s t e d  men and 5 o f f i c e r s  were rcqui t ted.  pnd 176 ?cc.Jsnd,  
173 e n l i s t e d  men end 3 o f f i c e r s  were convicted. O f  the 176 
coho wei*e ccnvicted, 87 ?leadad gui l ty  rn& 89 plemled n o t  guil- 
ty .  
r. ,?ointing ru thor i ty .  Three others w r e  held leg2 , l ly  i n s u f f i -  
c i sq t  by t h e  Zozrd o f  Iievicbr. 
dispp )roved 'oecmce o f  insuf f ic ien t  evid.ence, t h e  o t h e r  th ree  
bec?nse of  t h e  mP.nner i n  vkich confessions ilrere obt? . ined  by 
CID @.gents. 
Ppr 6?, Sec V I ,  IvIJ Cir 1, 16 Apr 45. 
CM ET0 8 2 3 . ,  Your-g, s t  e.1, 1945; CM ET0 8836, Fleming,  e t  el, 
1945; CM P O  8599, H e r t .  e; ~ 1 ,  1945. 
18 u. s. c. 88.  
50 U. S. C. 105. 

One convict ion o f  P.n enlistee. m?x v s  disqproved .  by the 

O f  the four  d i s m j r o v e d ,  one ,urM 
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3rigpdier GenerPl McNeil recomendsd t h p t ,  by 
e n r . l o a  t o  c i v i l  prectice of f i x ing  concurrent 
sent encea, the mpximun ssntence not exceed two 

f o r  c o n s p i r ~ c y  o r  t e n  yerrs  for  s 2 e c i f i c  
r*Tongful dis-positions, s t c . ,  regrrdless  of t h e  
nmber  of  specificP.tions o f  which the Fccuecd 
' > I P S  found gui l ty .11 

( 4 )  The p r inc ip l e  o f  these cp.ses End the Puthori ty  
t o  P1lag.e t p i c P 1  v i o b t i o n s  o f  A r t i c l e  o f  %.r 
94 under A r t i c l e  of Vnr 96 were wrrowly limi- 
t ed  t o  the kind of s i tw . t ion  Involved i n  t h e  
r e i l w y  ceses.  Two dTys e f t e r  t h e  decis ion in 
the  Y= c~61, t he  Boerd of Reviev expressly 
confinsd t h e  scope of  t h i s  opinion t o  e. situp.- 
t i on  1,rhei-e t h e  wrongful pcts  of t h e  pccused were 
?Prt of e ttrholesrle diversion c f  Government prc- 
p r t y  fron norm1 d i s t r ibu t ion  chcmel s ,  cir- 
cumstmces which must be p l l e d  m d  proved.12 

Slack merkct sp l e s  o r  exchfnges of currency werc chief-  b. 
l y  the  product of  h i f f a r e n t i r l s  existing between o f f i c i a l  re. tes of 
exchrnge Pnd the r?.tes of exchPnE;e reaul t ing from privr. te trrnse,cC- 
ions  i n  severel  3uropePn countriee. For exrnple ,  tk-e o f f i c i a l  r2.tte 
o f  exohnge s e t  t h e  vnlue o f  t h e  do l l r r  e t  erjoroxirztely 59 Frerch 
f 3 ~ r d 3  end the  nound v p s  cff ic iP, l ly  vPlued& q p c x i r n e t e l y  200 
Frer,ch f r m c s ,  I*iherees i n  b l r ck  nrrket trrnse.ctions, t he  d o l l a r  
brought from 125 t o  350 French f r m c s  er-d the  pound brought f rom 
G O  t o  1,000 Frepch frpncs. S in i lp r  d i f f e r e n t i d s  exis ted i n  
other Continentel countries.  I n  rdc?ition, i t  1,te.s regorted thrt  
i n  t h s  United S t P t e s  t h e  Tound end the French f r m c  were vp.lued 
i n  d o l l e r a  below t h e  o f f i c i p l  rp,te of exchmge v i t h  the r e s u l t  tht3t 
n i l i t p r y  i$er60nnel t r rve l ing  fron the United States  t o  Zngland o r  
FrRnce cocld purchsee pounds or  frpncs i n  t h e  !hi ted Ste.tes et 
popu1P.r r f t e s  of exchrnge end profi t8bly exchmge them in zurap  
r.t t h e  officiP.1 r a t e s .  
f e r en t  trrnse.ctions e.nd .the wrongfa1 possession of l r i t i s h  and 
pnd Anoricp.n currencies .  
of l!er 96.15 
1p.r d i f f i c u l t y  i n  the t r i p 1  o f  wch c p s e s .  
r e c t i v e s  ware not s u f f i c i e n t l y  e q l i c i t  in defining the  offenses.  
Thero WR.B solile d i f f i cu l ty  with t:ie question whether or not it w 6  
necessery t o  p l l ege  Fnd prove thp.t the wcused hPd not ice ,  e i t h e r  
e.ctue.1 c r  constructiTre through p. rersoapble o??ortunity t o  ge t  

Vprious directiveal'* forbe.de these dif-  

Violptions were lunished under A r t i c l e  
Most judge e.dvocPtes 8 i d  not e q e r i e n c e  any ?prt icu-  

Some believed t b . t  di-  

ii. 

12. 

13. 
1" . 
15. 

:he Pvcrefe s e n t e w e  of t h e  3 off icers  was 18.3 yeers.  
PverPge sentence o f  the E6 en l i s t ed  men who pleaded not &lty 
lues 23.3 yerrs .  The eirerrge sentence o f  the 87 e n l i s t e d  nen uho 
g u i l t y  W F S  6.6 yerrs(thaugh it should be noted t h a t  t h e  conmi-  
recy s i e c i f i c ~ t i o n s  rrere i.rithdrecm egpinst  all 3f t h e  l a t t e r  and  
t h e i r  confessions were not introduced in evidence). The averege 
sentence f o r  ell en l i s t ed  men P )$roved by the e-ppoointing eu- 
t h o r i t y  w s  7.1 ymrs. The longest sentence edJudged by t h e  
court we8 50 yews.  Tha 
longest  senter-ce r,gpinst en en l i s t ed  "I apx-oved by t h e  ap2oint-  
i n g  Pu thc r i ty  w p s  15 yeers pnd there  'rere only four of t h i s  
length.  
Ck ZTO 6236, Eply ,  1915. 
E O  5539, Hufendick, 192'5. 
Sec 11, MJ Cir 2,  1 7  Ihy 46. 
Cir 36i I'D, 8 S w  44. 
E.g., lir, AG 12LA0pGA, Hq ETOmA, 23 Seg 4 ; Sec IV, Memo 98, 
H q  Ninth US Army, 3 lqov 44. 
CM S T O  7553. liesdine, 1985. 

?he 

The shortest  sontence %res 2 yesrs .  

See r lso  Ch ET@ 9987, Pipes, 1945; CM 
See generplly, 2 Dig Op E40 615-630; 
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e.ctue.1 n o t i c e ,  o f  t h e  diract ive i n  question.16 I n  t h e  w s e s  o f  en- 
l i s t e d  nen, unlPwfu1 currency tr?ns?otions were punished P S  v io lP t ions  
of stpnding orders  f o r  which the neximun punishment i res confinemant 
f o r  e i x  aonths  Fnd p e r t i e l  f o r f e i t u r e  of pey.17 
beliaved th?.t th i s  vas P wholly inFdequete punishment fo r  en offense 
*.vhich w s  similsr i n  some re snec t s  t o  block m,rket se.les end e x c b a g e s  
o f  p rops r ty  end threr tened t o  im:lose r.n unwrrpnted burden of redemp 
t i o n  by t h e  Cnited S ta t e s  of  devdued foreign currency.18 

Some judge e.dvocptes 

23. Assrults.  A tote.1 of 16C8 asspult  CRSBS (other  t h e n  s inole  
?ssP.ults) were t r i o d  i n  t h e  3uroaeen Theeter of C~ ,e re t ions . lg  The- 
follcT,6ng t;.>le shows the  number of t h e  d i f f e ren t  cptegories  of t h e  
offonsea, t h e  & t e s  i n  pprenthesis m e  the dates from which t h o  te,%u- 
IP t i ons be gir- : 19 

Asseult rnd Bat tery : 
Indecent Assrult  : 
Ass-ult yadth in t en t  t o  do 

bodi ly  hern 
Asseult  with in t en t  t o  

comiit f e l o w  : 
Bsseul t  v i t h  in t en t  t o  do 
nur der 

Asspult r d t h  in t en t  t o  do 
~ ~ n s l e u g h t e r  

Asseult with intent t o  do 
r ~ l i e  

Asseult with intont  t o  do 
robbery 

Asseult 4 t h  intont  t o  do 
Sodomy 

Aswult  with cbngeroua 
wrapon 

Attempt t o  rsseult with 
dangerous weapon : 

304 
::.3 

152 

5 

76 

14  

293 

14 

20 

6F 3 

4 

e.. Crses re>ee,tedly p rose ,  p ; r t icul?r ly  i n  t ke  Unitod 
Kingdom, of essaults o n  femples which lrcked some 3f t h e  a s s e n t i e l  
elements of  e s s m l t  t o  commit rP.ppe Pad other rggrrveted e,ssP.ults 
= s  they p.rs o l e s s i f i s d  i n  t h e  MmuR1 f o r  Courts-Mrrtir1 but ?.rere 
more s e r ious  than simple Psseul ta  end bektery. This t y?s  o f  of- 
fender v a  t r iad.  fo r  "?ggrrvipted P.ssault" o r  "indecent ass?:Alt'l; 
sentances t o  confir.sment f o r  f i v e  yems were h e l d  t o  be lP.wful.20 

24. Cprnp.1 Knorrledee of Femle  Minors. (Stp. tutory R e p )  
Almost r l l  prosecut ions for  t h i s  offense ( the re  were 87 t r i e d  by 
generel  court--merti~.l)2l  p rose  in the United Kingdom. 
was firm t h e r e  t h a t  p.11 scch m s e s  must be r e fe r r ed  t o  generP.1 courts-  
mprtie1,Zz i r r e s p e c t i v e  of  t h e  previous unchasti ty or i m m o r p . 1  r e p -  
t , - t i o n  of t h e  comple.ining witness,23 unless 3 r i t i s h  o f f i c i p l s  con- 

16. See .meceding note.  
17. IdCM, 1928, pers lOCc, l3db, pa 100, 149. 
18. Gf. t h e  currency coztrol  plen establ ished by Cir 1 3 9 ,  Hq 

USBET, 10 Oct 45, which bece.inc e f f sc t ive  10 Nov +5. 
19. For9 20 Ledger. 
20. 1st  Ind, CLI ET0 4386, Green, et el, 1944: MJ Cir 3, 11 Aug 

.21. Form 20 Ledger. 
23. GO 30 37, Bq KPOUSA, 9 SeD 42. 
23. L t r ,  AG 250.1 JA, Hq Western %se  Section, SO$, ETOUSA, 9 Sep 

The p o l i c y  

43; HJ Cii- 6 ,  11 Wov 43.. 

43, sub j :  "Punishment for StRtutOry Raypc,'' ?xi 2d Ind, Hg 
ETOUSA, F i l e :  AG 252.4 MGA, 4 Oct 43. 
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sented t o  e trip1 by an  i n f e r i o r  court .  

e .  Berly i n  t he  wrr, e f f o r t s  were m ~ d e  t o  t r y  rcc , ised 
for t h i s  offense 011 t he  besis of 3 r i t i s h  lew, which t r ep tcd  i t  P S  
of t r i v i F l  imimrterce.  This p rac t i ce  w s  sto-3 rzd by e stptement 
bxr the  Ass i s t en t  Judge Advocrte Gene-rl thpt AnerlcPn courts-  
m?rti?l could not teke jud ic i e l  not ice  of  3 r i t i s h  I P W  ?nd, fur- 
thermore, thpt such law vas no t  t o  be q > u l i e b  by United Str . tes  
c o u r t s - m r t i r l ;  t h e t  t h e  offense i s  denouncsd by Sect ion 273 of 
t h e  Feders.1 Penel  Code Fnd chergerble undm A r t i c l e  of '?e.r 96 
e 8  P cr ine  o r  offense n o t  cr:iitrl.-?4 I n  Februe.ry 1945, The 
Judge kdvoce.te Genere1 ba ld  tb.t the 7edere.l S t a tu t e  d i d  not a.?;,ly 
t o  ceses committed on foreign Boil;  m d  t h e t ,  therefore ,  s t r t u t o r y  
re.pe should be prosecuted only e.s con$.uct of P w t u r e  t o  b r i n g  dis- 
c r ed i t  upon t h e  m i l i t r r y  seririce: but thet  t h e  ?ene l ty  o f  confine- 
ment fo r  15 yea r s  fo r  t h e  f i r s t  offense provld.ad by the  s t a t u t e  
could ? r o p r l y  be imposed.25 

b. !?he e s t i iw ted  airerpge sentence w p s  confinement f o r  
s i x  r.onths.26 3 e c m s e  of sue:? segtences,  most judge a.dvoc?.tes vho 
expressed themselves on the  subject stptact th?t the r? . )oint ing @.a- 
t h o r i t y  should h e w  hed d.iscration to  refer  such ceses  t o  m y  c o ' w t  
which w s  :,ro>er i n  view of r11 o f  the circumstences. Mmy t h i n k  
the t  t h e  o f f a m e  should be  spec i f i ca l ly  denouncad by 231 A r t i c l e  o f  
War. 

25. Other C iv i l i pn  Offenses. Other t yo ice l ly  c i v i l i r n  of- 
fenses were coinrnitted a o r e  c r  lcss frequently i n  t h e  Europeen Thee- 
t e r .  3ur ing t h e  :rreriod from October 1942 t o  I4ay 1945,for  exnmple, 
there  vere  116 c w e s  o f  robbery m d  159 w s e s  o f  housebrerking 
t r i e d  by gane r r l  courts-mprti,pl.27 C ~ s e s  of enbezzlrmant o f  both 
p i v r t e  property rnd government ,ro:>erty "'ere similPrlF f r equen t .  
Prosecutions for sodomy !'?re f r i r l y  c o x "  ;xior t o  Jrnurry 1944, 
'out f f t e r  thr . t  t ime ware less frequent jec?,use offenders o f t e n  wre 
adrninistratfvely dischprge&.ae 
offense,  'aut few cpses -.",? t r i a d  ?nd. t h o s e  t h r t  - e r e  t r i e d  were 
o rd ina r i ly  chergcd p e  a. -rfoletion of Ar t i c l e  of 'iw 96.z9 There 
r e r e  occesionrl  cesec OC prson, burglpry,  forgery,  Ixrjurb, end 
f a l s e  c1ei:ss age ins t  t he  Unitsd S tp t ? s ,  but t h e  t o t p l  number of ca- 
ses IURB not g ree t .  GenerPlly sllerking, judge  pdvocetes encountared 
no i r o c e h r e l  o r  substpct iva d . i f f i c u l t i x  Igith the offensas dis-  
cussed i n  t h i s  perPgrw;h e x c e p  d i f f i c u l t i e s  r e su l t i ng  f r o m  t h e  in- 
herent nature  o f  t h e  p e r t i c u l a r  offense. 

Iipyhem W F  bel ieved.  t o  be  i! comlnon 

24. 
25. 
26. 

27.  

ae. 

29. 

MJ Cir 6, 11 30v 43. 
4 3 u l l  JAG 57, Feb 45. 
Letween 1 Jan 43 end 18 Sep 43, 27 e.ccused vere t r i e d  by  
generel  c o u r t s - m r t i r l .  The r e s u l t s  o f  those t r i e l s  were: 
confinement 5 yeprs  - 5 ;  confinement 14 yeers - 3 ;  confinement 
3 mpnths - 1; confine" 2 yerrs - 1 ;  confinement 6 months - 5; confinexant 2 months - 1; r e s t r i c t i o n ,  1 to 3 months - 8 ;  
a.cqui t t r ls  - 3. (1st I n d  (no f i l e  number), H q  SOS,  3TOLrSA, 

Form 29 Ledger. The mexiroura authorized uunishrient f o r  both 
offenses  w s  ten ye?rs (MCM, 1928, prr loa,, p 99). e.nd t h e  
e s t i w t e d  ave r r f e  sentence f o r  both offenses r e s  f i v e  yea r s .  
Cir 3, VD, 3 Jrn 44.; 32r 2,  AR €15-366, 7 f4rr 45. Sone p- 
t e n t i a l  sodomy cases involved the  offense o f  con t r ibu t ing  t o  
the  delinquency of e. minor. See 
~ l s o  2 Cig O? 3TO 611, 
2 Dig 0~ 3 T O  705-706, 709-710 i.nd ~ C T  16 o f  t h i s  s tudy.  

18 sou 43.) 

See 2 Dig Bp 3TO 677-664. 
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SECTION 5 
ETISO3IRS OF '.!)A 

26. Pr i sone r s  of & Cid not >resent m y  su3e:entiel problem 
i n  :he sdn in i s t r a t ion  of mi?.itPry justice.  Early i n  t h e  cemnplgn, 
i t  w s  not the genera l  policy t o  t r y  them by e i ther  sum'vry or  
specipl courts-martial ,  e.lthough i t  w . s  decidei by the S tp f f  Judge 
kr'?-oce.te of :he Euro?eR.n Theeter of  Ol>sre.tions t h a t  such cour t s  hed 
j u r i sd i c t ion  des? i te  t h e  f m t  t h e t  i t  fs not conferred by e i t h e r  
Ar t i c l e  of %.r 13 or h t i c l e  of  "'ex 14.30 La.tar, t r ipls o f  
n e r j  of wer b:? i n f e r i o r  cowt8  were nermitted.31 
o f  wr iafere t r l c d  by general  courts-martia1.32 

Only t w o  p r i sone r s  

R .  Com,mnding of f icers  c f  prisoner of wr s m l o s c r e s  
rslied SUbGtFntiPlly upon t h e  forms of sumwry puninhment -:>ermitted 
by the  Genevs. Convxition of 27 Juls 1929 re lp t ive  t o  tha t r eo tnen t  
of x-isoners of wer, i n  win te . in ing  d isc ip l ine  ysdthiq tb-e enclo- 
sures. Some ;judge e.dvoce.tes i w e  of t h e  oi)inion thrd such gunish- 
nent could be imlosed only ucder t h e  Iirovisions of A r c i c l o  o f  Var 
104 and subJect t o  the  same procedure and l imi t r t ions33  end s o  ed- 
v i s s d  t t e  corn.is.nders o f  the enclrsures.  ethers,  R.nd pr0be.bl.y most, 
believed thp t  sumnary punishment t o  the extant ? e m i t t e d  by t h e  
Convention might be  inposed. The quastion p r e s  n o t  s e t t l e d  un t i l  
5 Apr i l  1945 when i t  w s  di rec ted  that suomry pcnishment m u l d  be 
imposed 2 & ~  t:lrnx.gl? r? sumar:: co'?.rt-m.rti&. or ~ ~ c ' . e r  the  a ' . thority 
of  Ar t i c l e  o f  War 104.74. 

27. ihnv I t d i e n  p-iaoners of mr, r f t e r  t he  surrender of  
I tRly,  were forned i n t o  serv ice  units 2nd t h e  >ersanne3 *.ere the re -  
Pf te r  known PS cooperftors.  
2.9 ell other  prisoner3 of w r  i n  courts-rwrtiel crocedure, e.g.. 
n o t i c e  t o  t h e  pro tec t ing  3over. 

They were tre?.ted i n  the same m n n e r  

P . .  Almost e l l  offenses comnitted by these man were of 
P t r i v i c 1  na ture ,  such as p i l f m i n q  o f  focd, s ror t  e,bsences td thou t  
P pass o r  en te r ing  off-limit houses o f  o ra s t i t u t ion .  
1945, au tho r i ty  1 . t ~  grp.nted t o  b m e  Bection com'pnders for cause, 
and ullon recomendet ion of t h e  Unsted S te t e s  wait oomnpnder, t o  
r e l e g t e  c o o x r e t o r s  t o  the  s tp tus  cf prisoners of  wr pnd t o  re- 
tu rn  them t o  ;wisonor  of wr enclosures .~5  
pover t o  these  pe t ty  offenders (with coinciden:el Fu%lio i ty  t o  the 
cooparFtors) e f f ec t ive ly  ended the  dieci?linPry nroblem. 

I n  Merch 

The r p d i c e t i o n  O f  t h i s  

30. AIr 12 &ires general  court-mP.rtlp1 ju r i sd i c t ion  over any person  
'li.rho b J  the  l e r  of w a r  is sub,ject t o  t r ial  by mi l i t e ry  tri- 
bunels . 'I 

31. SO? ir'o 56, Hq ETOUSA, 5 Apr 45. 
32. Form 30 Ledzer. 
33. P 98, "LFW of Land Vfrfei-8," JAGS Text No 7. 
34. SOP iTo 5 6 ,  Hq ETCUSA, 5 Apr 45. 
35. L t r ,  AG 332, 09 NLS, Com Z, ETCIUSA, 5 Urr 45, subj :  "Orgenf- 

w t i o n  end Employment of  I t a l i p n  Service Units." 
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CHAPTER 3 

iiILfTUY JIJSTICE PROCEDURE 

SECTION 6 

104TiI E'?ICLE OF %i.R 

28. Officers. Punishnent W P S  ira?ospd u-on o f f i ce r s  under t h e  
Jroirisions of i l r t i c l e  of ! I n  104 i n  nurnercus instences,  but no  
s t 8 , t i s t i c s  are  ava.ileble which r e f l ec t  t he  extent of  t h e  use c f  
t h i s  a . r t i c le .  Judge a.d-rocete6 laha re-(]lied t o  the questionneire 
?.re ovor~~*helmir.gly of t he  opinion thp.t t h e  u s e  o f  Ar t i c l e  of 'br 
104 i n  t he  c r se s  of of f icers  ',res ef fec t ive .  
Of them-think the t  P lJsrmanent record of such :Junishment should be 
nede on tha  o f f i c e r s '  \TI AGO Form K O .  66-1 cerd; t h i s  )oractice wen 
fo l l ,owd i n  eome comm.nds.l A iainority of judge e.dtioce.tes who an- 
a m r e d  ths qucstionnp.iro favor sending e copy of e l l  t he  pepers 
emglryed t r  imjose t h e  pnishment t o  t he  theeter ccrmender's judge 
Fdt-ccete sc thpt there  ,.vc!uld be en eutomrtic review, c r  r t  l e a s t  
supervisirn,  r,f t h e  PCtiGn c f  t he  c f f i c e r  impcsing the  ymishmcnt. 
binst comvnds ? e m i t t e d  the r f f i c e r  accspting punishment t o  n&o 
such ep1ennt i r .n  e $  he desired,  2nd t h i s  ?r?ctice i s  fevcred by 
elmost 811 jnrlge e.ivocates whc r e p l i e d  t c  the  ques t ionndre .  

A s u b s t e n t i d  me.,jority 

e .  Sixty-nine mr cent o f  the jud.ge pdvocptss renlying 
t c  tha aues t icnnni re  s p i d  t he t  the  mount c,f f ines which infy 5 e  
i i r l ) r . s E d  under Art i c l e  cf Vrr 104 should be increpsed, x r in iy  'De- 
cPuge cf t h e  l a rge  chesm :hrt nrw se?erP.tec 9unishrient under t h e t  
Ar t i c l e  end t h e  rinly r l t e r n r t i v e ,  t-isl by generpl ccurt-marti?l. 
Suggesticns P,S t o  t h e  extent cf t h e  increrse w r y ,  but ncst  fsvcr 
f c r f a i t i n p  rne-hflf o f  th r??  loonths' pry. 

b .  " i th  cne esceqtion, t he  judge Pdvccrtes m e  unrniuc.us 
i n  recom:iending thp t  w r r ? n t  c f f i c e r s  pnd f l i gh t  c f f i c e r s  be inclltded 
q.vith ccin'rissic ned c f f i c e r s  i n  the  @tu13 ?.?hich :nry be finad. under 
th.? .:rr,visicns cf Ar t i c l e  c;f "Pr 104. S,?vanty-szvsn ger  cent S P Y  
t hp t  ~ 1 1  c f f i c e r s  t c  pnd includ-ing the  grp.3.e rf cc.lonel sh ru ld  be 
subject tc, fines, end 65 pep cent w u l d  ext?nd th?  ?)c', '?r to f i n e  
t r  end. inc luding  t h e  p e d e  cf l ieutonext c'.lcnel. 

(1) O f  t h e  fi7.e b?se snc t i rns  i n  th;i Un i t ed  Kingdom, 
only vn- 7 ~ 6  ccnn2nd-c? by P t;l?nirel o f f i ce r  dur- 
ing p r t  1.f 1943.2 
hPd l m g e  trc'x rorpule$icns P.nd t h e  ccrmnder  
of epch cf thoin axercised g e x r r l  court-martirl  
j u r i sd i c t i cn .  3ut t c  f i n?  ?n  c f f i c w  under t h e  

All pf these bese sec t i cns  

. .  

1. AnF Xogulftions 35-6, 23 lTcv 43 end 35-36, 16 Apr 46. 
2. Centrrl %se Section, C c l  F lees  Rcgers (becema l r ig  Sen 16  bhr 

43): ' iestern 3 s e  Section. C L ~  i i e r r j  3 .  Vr.ughan (bac~me 3 r i g  
Gen 22 Feb 44 pnd M r j  G m  14 Ar.u 44);  Erstcrn 3 p . s ~  Sect ion ,  
Ccl 3wit G .  P l ~ n k  (becerno >r ig  Gen, 24 Fet 44);  Southern %fie 
Section, Ccl C .  C. Threshar (becrnc 3rig Gen 22 Feb 44); 
i k r t t a r n  I r o l e n d  3Rse  Secticn,  3r ig  Gen Leroy P .  Collins.  
3pstern 3 p s e  Sact icn  >rent t r  Fre.nca i n  t h e  la te  SUrmn.er c f  1944 
P S  ;?fie Secticn 30. 1 end i t  l e t e r  becmz 3r i t tany  3ese Sec- 
t i c n .  It w p s  ccm,?%ciei by Col  Roy j . .  G r n c w  who becrme A ; r ig  
Gen 10 Ucv 44. lfestern 3pse  Section rrent t o  F p n c e  i n  the l e t e  
summer c f  1944 es Chennel 3pse Section. I t  ires cnmnendec? by 
Crl Fentcn J. Jecobs, who bowme P. ;r ig Gen 8 Ncv 44. 
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m " i o n s  of Art ic le  of 104 t h e  cumbersome 
WRCtiCe of forwrding t h e  correspondence t o  
t he  ConrPnding '+"el, Service of Supply 
(1Rter Communicptions Zone) Xuroperm Thdpter 
o f  OperPtions hPd t o  be employed. 

29. Eol i s t cd  men. Sixty-one per ce2t  of t h e  r e p l i e s  t o  t h e  
judge ;.dvocete q u e s t i o m i r e  s t a t ed  thpt punishment imposed on 
en l i s t ed  men under Ar t i c l e  of l iar  104 w a  effect ive i n  t h e  suropekn 
TheBter of DperPtiona, but m e n y  of those included tho statement 
thet  It wou ld  h w e  been 
been pe rh i t t ed .  Mcst of t h e  39 per cent hmo believed such dis -  
t i p l i n e m  Pction wes ineffect ive itere from ground fopce orgeniw- 
t ions;  t h e i r  pos i t i on  is t h e t  under combet conditions m t h h o l d i n g  
o f  p r iv i l ege6  is meeningless end extre f P t 1 g . x  o r  hPrd lebor  i s  
impracticel  t o  enforce. One o f f i ce r  s e d ,  '!I$ e q e r i e n c e  ad en 
en l i s t ed  ram convinced me t h a t  Ar t i c l e  o f  "ar 104 WE a 1augh-g  
u t t e r  emong en l i s t ed  men," 
include b o t h  confi$em&t m d  forfei tures  o f  pky  bs Puthor'izdd 
Dunidhmtints m d e r  t h l e  P r t l c l e t  

effect ive hed greeter punishment 

Suggestiom aede t o  The General 3 m r d  

a. In June, 1945, t he  commnding goner81 of en infPntYy 
divis ion recommended thRt fo r f e i tu re  of ten per cent of en en- 
l i s t e d  men's pay fo r  one month be euthorized c s  punishment under 
Ar t i c l e  o f  'ier 104. 
Group intBFVie1md by the  S ta f f  Judge Advowte OS t he  12th Army 
SroulJ generplly opposed the  plan becruse of the risk of nbuse of 
the ?u tho r i ty  by youthful comnending off icers .  Accordingly, t he  
Commpnding General, 12th Army Group, recomnended t o  t h e  Commnding 
Oenersl, Eurogsen Thepter of Operptions, that Art ic le  of "es 104 
not be emended i n  thie resncct .3  

StPff judge edvocetes within the  12th Army 

b .  The Assistant Judge Advocete Generel s r i d  t h r t  i n  a 
surpris ingly high percentage of CRse8 serious e r ro r  i w s  committed 
in  edministering punishment under Art ic le  of 'rar 104 and by in- 
f e r io r  courts .*  
s t a f f  judge edvocpte of  e commend could agsure himself t h e t  punish- 
ment o f  en l i s t ed  men under t h e  proviaions o f  Art ic le  o f  liar 104 
WPS imposed i n  P lpirfal menner and ~8 legs1 punishment. 

Ordinarily,  t he re  vere no mepns by crhich t h e  

SECTION 7 

PRE-TRIAL FR3CEDUiU 

30. Invaet ippt ion Dreliminery t o ' f i l i n g  cherges. The usus1 
offenses vere  general ly  invest igetea in P n  informe.1 manner by  en 
of f i ce r  of t h e  flccused'e un i t .  In  C R E 8 S  disposed o f  by B u " p . I y  

courts-nar t ia l  o r  under Ar t i c l e  DE "er 104 these invest ig?t ions 
were 6ufficisr . t ;  i n  those ceses referred t o  specie.1 o r  g e n e r d  
oourta-inrdiel more often they  ','ere not.. Summanes o f  evidence 
[Par 32, hnup;I f o r  Courts-MRrtiel, 1928) usuailv were not pre- 
oared; t h e  o f f i c e r  invest iget ing i n  thQ f i r s t  instence did not 
hove ndequete knowledge o r  t w i n i n g  t o  edduce the e s sen t i e l .  prov- 
able fnc ts .  

-I_- 

3. 26 Ind, 110 250 (JA, Kq 13th Ark? Group, 12 Ju ly  1945 pnd 12- 
form81 memorandum of t h e  SJB, 13th Arny Group, 3 July 1945 on 
t h e  subject.  

4. I4J Cir 9. 14 Dec 1944; IiiJ Cir 7, 15 Aug 1944. 
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a. Preliminmy invest igat ions r e r e  usually not imed-  
i e t e l y  conducted iqhen the  offense WPS committed in R d i s t en t  c o m d  
end t h e  accuse i  was apprehended there ,  unless the  mtwc of  t h e  
offense w . 8  such thz t  the Crininpl Inveatigation Deqprtmnt wag 

promptly ce l l ed  into t h e  wse. There were exceptions where t h e  
accused ~ e s  c e r t p i n  t o  be t r i e d  I n  the mea  whre the  offense Mea 
committed, e.g. ,  PWIs, h n c e  or London, Englend, Fnd where he 
irtas likely t o  be t r i e d  there beceuse c iv i l i en  vk t ime  o r  witnesses 
were irsrolved. 

The customry procedure rws t o  no t i fy  t h e  con- 
mender o f  the  pccusedls orgpr.ization by P 
"Delinquency Report," e f o r m  of which i s  a t t a c h e d  
Pa Aopendix 7. 
complete t h i s  report  tree so  merger that no in-  
vest igpt ion W B  prerequis i te  t o  i t s  conpletion. 
It i n s  believed fron t h e  informetion s o  fur- 
nished t h a t  t h e  C P W  would not be disposed of 
by reference t o  F s m a r y  court-nprtiei  o r  
under Ar t i c l e  of "Pr  104, the burden thereupon 
f e l l  upon personnel of the accused's uni t  t o  
Pcccmplish the investigetion. 

The informetion reouired t o  

31. The CrimInP.1 Inves t imt ion  Deaartnent f the  Provost .. 
imshe . l ' s  Ofrice.' l o r e  serious ceges, especielly those involving 
c i v i l h n s ,  lwx r e fe r r ed  t o  t he  Crinine.1 1r.vestigp.tion Depmtwent 
for i nves t ig r t ion .  These fnvestigz=tore (with exceotions i n  two o r  
three comwnds) vrorked under the direct  supervision of t h e  provost 
mrrshd .  They Ferformed R. herculezn tgsk,  pxd a very lexge n u d e r  
of convict ions cr.n be d i r ec t ly  a t t r i bu ted  t o  then. Hovever, soma 
judge ~ d v o c n t e a  expreesed t h e  oplnion thpt these investige.tcra oper- 
e t ed  t o o  sloy.fly, l a i d  t o o  much stress upon obtpining e. confession, 
end apportioned t o o  l i t t l e  t ime t o  int'ervieuring witnesses o t h e r  t h m  
t h e  eccused end dovelaping t h e  broe.der rsoecte o f  the  inves t ige t ion .  
It i s  a f a c t ,  e suec ie l iy  towxd tho end of  t h e  cempeign i n  Europe. 
that more  end ncre  frequently coui-ts ',rere r e j sc t ing  confessions,  
reviewing e u t h o r i t i e s  were disp.pprovlng sentences, end boe.rd6 of 
review were holding records of t r i a l  leg?.lly insuff ic ient  bemuse  
the  vd lun tmy  np,ture of P confossian 9ie.s doubtf;ll.6 A l m o s t  e.11 
judge edvocetes bel ieve tha t  Cri.tfna1 1nvestigp.tibn Departnent tepm 
ahould be r e t e ined  but thet  they should operate u d e r  t h e  super- 
v i s ion ,  i f  not t h e  direct ion,  o f  the  ste.ff judge d v o c e t e .  

32. Chprms and Snccif icr t ions.  

P.. An el legat ion t h a t  the accused did, at hpC: 000, comi t  
8. s e r t i i n  offense tws  never proper plairding i n  t h e  Eur0pee.n TXiee.ter . 
o f  Oparr.tions, plthough this form of ellega.tion vea sozietimes e* 
gloyed. 
spec i f i cp t ions ;  unuplly these pieces m d  nenes ruere so  c l o s e l y  
i d e n t i f i e d  with t h e  designation of an organizetion tha,t i t  W R B  

necesspry t o  classify chp.rge sheet3 em' ~ 1 1  rccOnp~wing p-ners,  
including t h e  recorda, "confidentiel ."  
every ,@?per hPndled by p judge p.avocpte VPS SO c l e s s i f i e d  pnd re- 
quir  ed c on6 equent t roublesome s Pf eyp.r  d i n g  

Appendix 4, Nnnup.1 for Courts-brtir-1,  1928, l m S  found 
inpdequrte for forus of specif lcet ions t o  meet s i t u ~ t i o n e  f r equon t ly  

The geagrephicpl plece of the offense !*'as disclosed i n  t h e  

The r e su l t  WPS t h p t  nePrly 

b. 

5. See footnote  79, Chppter 2, t h i s  study. 
6. Of footnote  6 ,  2d ae r i e s ,  Chroter 2, t h i s  study. 



ar i s ing  i n  t h e  Europepn ThePter of Opewtions. For exmple,  t h e r e  
?re no f o r m s  vh ich  P leympn c o u l d  rePdi ly  edopt t o  e l lege :  

(1) Violet ions of  secur i ty ;  
( 2 )  ~ i o l e t i o n s  of  cenaorshlp; 
(31 StRtutory rR .ye ;  
(4)  Eeckless dr iv ing:  
(5) Involuntrry mrr.sleughter: 
( 6 )  Currency v i o l p t i o n s ;  
( 7 )  Joy r iding:  
( 8 )  Iilack m r k a t  8 .c t ivi t ias  (under A r t i c l e  of ''Pr 96); 
(9) 
(10) Indecent a s s e n l t ;  
(11) 

( 1 2 )  Insubordin?.tion: p.nd 
(13) Alter ing,  o r  forging, a p a s s ,  or possessing such 

s n  Lnst rument. 

Entering o f f - l i n i t  2rea.s o r  esteblishments; 

l.!rongful d i schzrge  of e f i r e e r n  (other  than  
t-hrough c ~ r s l e s s n e s s ) ;  

These offenses  w r e  very common i n  the Puropee.n ?heater  o f  Opera- 
t i o n s ;  i n e q e r i e r x e d  of f icers  corrld not be  expected t o  be e.ble to 
e l l e g e  t h e  offenses  cor rec t ly  mC, i n  f r c t ,  they did not .  Comunic?.- 
t i o n s  t o  judge edvocrtes  were usrrdly very slow- sometimes impossible. 
The resu l t  vms t h a t  s m e  records  o f  trie.1 by i n f e r i o r  courts- 
martir.1 h?d to 'be held. l e g n l l y  insuf f ic ien t  by the .generpl court- 
m a r t i d  e.&thority, pnd genere1 co~rt-mwrt ipl  ch?rges !.rere somet ines  
i n e r t i s t i c  pnd cf ten consirier?,bbly dehyed.  

c .  The fol lordng nunbered forms (Appendix 4, IJIPnuel f o r  
Courts-1ViPrtir.l. 1928) were never ,  o r  P l m o s t  never, used i n  the 
Europeen Zheater o f  0pere.tions: 2, 3, 4 t o  1 2  inclusive,  1 6 ,  17, - 8 ,  
40, 41, 43, 64 t o  87 Inclusive,  60, 62 t o  6.5 inclusive,  73, 74, 75, 
80, 82 t o  85 inc lus ive ,  121, 132, 145, 151, 157, 159. 164 and 166. 

d. 0r.e of t h e  mpjor d i f f i c u l t i e s  with chPrges Fnd speci-  
f ica t ions  r e s u l t e d  f r o m  the w n n e r  i n  which they tiere employed. 
Thus, it hes been sP id:  

''The C R S Q S  ilvhich CPLSBO the g-eptest t rouble  i n  t h i s  
o f f i c e  p r e  those vhero the offenses ?.re over-chprged. 
For expaple, ~ s f i ~ u l t  with intent  t o  w p e ,  when t h e  
of fense  i s  rwl ly  en pggrpvetod pssrul t  or  indecent  
behavior ;  a s s m l t  14th in ten t  t o  do bodi ly  harm in-  
s t e d  of e.ssiiult p n i  bpt tery;  disobedience o r  o rders  
when i t  should be f e i l  t o  obey, o r  of ten d r u d  end 
d isorder ly  conduct. Bot  only i s  i t  d i f f i c u l t  t o  
Trove t h e  more serious offense pnd of ten  i r lpossible  
t G  do J ( I ,  bl;t t h e  resulto p r e  b.?d i n  every wy. 
prisoaer often get0 t o o  hepvy P, sentence vhich w i l l  
c e w e  repercussions beck agplns: the  A r i w ,  pnd 
clemeicy pnd restorp. t ion ?.re mpde more d i f f i c u l t  be- 
ceuse 3 f  t h e  long  sentence. 
r e s u l t s  in every wry i f  :he cherges *,re drawn h w i n g  
i n  mind t h e  nppropripte  sentence the eccused deserves.. 
It is n?t neceasary t o  charge t h e  neximum of<enseE 
thpt  cen  b e  s p e l l e d  out of the  fe.cts.Il7 

33. A r t i c l e  of  I:e.r 70 Inves t iRr t ions .  The overwhelming 
mpjority o f  r e p l i e s  t o  t h e  Judge Advoce,tee's Section of The G e n e r d  

The 

You will get  b e t t e r  

7. lriJ Cir 3, 11 Ihr 19C.4; ond fiee ppr 2,  Sec I ,  ld Cir 6 ,  1 J u l y  
1944. 
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ijomd's questionnaire Contain the  stetenen* tp& A r t i c l e  of 
inves tk&t iOnS i n  the Europepn Theater of Opqat ions  ,.,ere not 

t h t  o f f i c e  i*rere t o o  junior,  untrpined pnd i0experienced and v r e p  
burdened too n P V  other duties.  They srere hendicpyped, p e p  
t i c u l e r h '  i n  fiance end hLgium, by the sce.Wity of s k i l l e d  i n t q p  
P re t e r s .  PreqUentlY the  investigptlons were perfunctory. No e f f o r t  
Wn.9 nede t o  intervieifl 1.ritnesses whose s ta t snents  he& e. lrea4 been 
obtained, o r  $0 v e r i f y  or t o  enlarge upon the versions given, a d  
in su f f i c i en t  a t t e n t i o n  was devoted to  cheanels of inqui ry  c o n s i s t e n t  
vdth t h e  innDcence of the eccueed. The concensus i s  t h r t  A r t i c l e  
of 1'8.r 70 inves t ige t ions  should b v e  been conducted by pe rmnen t ,  
s k i l l e d ,  t r p i n e b  inves t iga tors  .;t;.tioned et t h e  regimentel o r  
equivelent . l e v e l  end  thnt it i s  i n i a a t e r i ~ l  whether they e.re organized 
@.e teams o r  o p r a . t e  individuirlly. 
i nves t ige t ion  should be nmdptory i n  e l l  eenerel  c o u r t s - n a r t i ~ l  
case8 8nd 8160 where new cherges 5r s p c l f i c e t i o n s  h w e  been e.dded 
tha t  d i f f e r  meter ie l ly  f r o m  thosa origine.lly invastig;l ted.9 Hot.tever, 
judge edvocetes ? r e  d n o s t  une.nimus i n  recormending agewinst A r t i c l e  
of !Jar 70 inves t igp t ions  ' in  spec ia l  court-nartipl  D s e s .  
urged by eone t h e t  i n  cases involving en l i s t ed  men the  inves t iga-  
t i o n  could and should be conducted by qua l i f ied  nob-connissioned 
of f i c u r s  . 

70 

t h e  Ce-U688 Pssigned w r e  thnt iofficera p,poointsd f o r  

iiiost Judge ~ d v a c e t e s  spy t k t  t h e  

It i a  

34. Ps chi t r  exaninptions of Pccused p r i o r  t o  trip1 were 
~ r i ~ e l y  employed; * i n  the F i r s t  U. S. Army ?nd i n  the F i f t e e n t h  U.S. 
Army every ind iv idur l  lues given e. thorough pre-trie.1 psychi?.tr ic 
examinP.tion.ll 
unless t he  na ture  o f  t h e  offense or the e.ccused's h i s to ry  i n d i c e t e d  
i t s  d e s i r e b i l i t y  end i n  sone conwnds P psychie.tri8 axenination i n  
every cPse would have been inypc t i cRb le .  
r a i s e d  p r i o r  t o  t r i a l  but t h e  court questioned his  s m i t y ,  i t  would 
requeet en  examination end edjourn pending recei2t of t h e  psychic- 
t r i c  r epqr t .  Usur,lly, Groper d ispas i t ion  o f  t h e  c@,se i.*a.s f e c i l i t a t e d  
i f  t h e  e ~ , m i n e t l o n  k i d  been canducted p r io r  t o  t r i e l  end t h e  r e s u l t 8  
o f  t he  ep;Pninp,tion cculd be r e f l ac t ed  i n  the  pdvice of the s t a f f  ' 

judge 8.dvoce.te. 

I n  most cowpnds such pn exeninztion t ~ s  not made 

I f  the i s s u e  W,S net 

35. ALvices. Stp,ff judge i?dvoce.tes axperienced no p e r t i c u l p r  
cr unusual problems (except those of subs tmt ive  law iuhich are 
discusaed i n  Chapter 2 )  i n  wr i t ing  rdvices required by military 
~ P W . ~ ~  I n  Borne comwnds the  v o l w e  of general  cour t -mxt i e l  cherges 
wa,s so g rea t  pnd personnel B O  l imi ted  it tws  found necassery t o  use 
Bimeogrephed forms of P.dvice. The advice w s  completed merely by 
f i l l i n g  i n  t h e  per t inent  personpl date. concerning the  e,ccused end 
t he  nP.tu-e of t he  chergas end specifications.  
forms concede t h e i r  undes i rab i l i sy  but contend the,t necess i ty  j u s t i -  
f i e d  t h a  p r a c t i c e .  
trig pepzrs were studie8. m a  conRidared equally as ca re fu l ly  as i f  

?hose who used t h e s e  

They s ry  the t  in  ell casefi chnrgea end eccOmpeW- 

8, See elso MJ Cir 3, 2 J u l y  1945. The s o s t  fe.vorable c o r m "  
cpne f r o n  judge pdvocetes of  infantry divisions.  

9 .  ':hen chBsge$ of misbehevior before the  enew undw Akr 75 
chpnged t o  deser t ion  under BVa 28 m d  58, i t  fw.S r equ i r ed  t h e t  
AW 70 be complied ldth.  
perm The8ter of (peretions 110 W 13987, 27 Feb 1945. ) 

10. Sec X, MJ Cir 6, 1 July 196.4. 
11. Sec 111, ppr 4a, Pinel After-kction Report, Judgs Advocate See- 

t i o n ,  F i f t een th  US Army end the  reply of the fOrmar S ta f f  Judge 
Advoc&e of the F i r s t  US Arw t o  t he  qUestiOnnRire. 

(Teleprinter messpge from Hq Euro- 

12. MCli ,  1928, per 35b, Arr 70. 



an individual advice had been wr i t ten .  

SECTION 8 

TRIAtS 

36. !rial wi th in  Five Days. 

8- The l e t t e r  of The Judge Advrcate General, f i l e  SPJGF 
1944/10, subject:  
deted 14 February 1944 did  nut receive genera l  $ . i s t r ibu t ion  t o  o f f i -  
c e r s  exercisillg gener8.1 cour t -nar t i s l  j u r i s d i c t i f - n  i n  t h e  h r o p s e n  
Theater cf Opcretions u n t i l  scmetime in A:)ril, 1944. It I.IP.D repub- 
l i shed  i n  pe r t  i n  Mi l i t a ry  Jus t i ce  Circulpx Nc. 5, 10 May 1944. 
Plane fo r  the t r i a l  of cffenders et or near n a r s b l l i n g  a r e a s  ( t h e  
i n v a s i ~ n  of France vas inminent) were ccmplete by thz t  t i n e ,  end 
ncst  of these  plans ce l l ed  f c r  t r i 8 l s  within 24 hours.l4 The de lay  
i n  the  d i s t r i b u t i o n  c f  t he  l e t t e r  resu l ted  in the t r f e l  o f  ne.ny 
wcused  during the  per iod  i m e d i o t e l y  befcre and a f t s r  6 June 1944 i n  
l e s s  than f ive  deys. and at lea.st one rcccrd c f  such a. t r i a l  im 
held  l ega l ly  i n s u f f i c i e n t  by a Zoerd r,f Bev1et.j f c r  that  reasfin.  

"Tine Element i n  l'rir.1 by Courts-Mart i a l ,  

85 

b. M ~ n y  c0mba.t crgp.nize.tiins d i d  ne t  receive Thhe Judge 
Advccate General 's  l e t t e r  u n t i l  ncr'tha p f t e r  t h e  inve.sic.n because  t h e y  
were sealed i n  mn.rshPlling Preas at the t i n e  c f  i ts  d i s t r i b u t i o n .  
t h e i r  publications Were already np.ckeged ?,nd rmterprccfed, and, i n  
Fre.nce, t h e i r  pos i t  ions were ccnstantljr changing. It f c l l c i r s  t h a t  
i t s  prcvisicns were not observed by these crganiziiticns. 

c .  l;ith the  excepticns discusaed i n  the t w o  p reced ing  
sub-peragr?iphs, f r c n  June 1944 u n t i l  8 May 1945 accused wore not 
t r i e d  i n  t h e  Zuurcpean Theater o f  Opereficns within f ive  d r y s  cf t h e  
se rv i ce  of c h r g e a  unless  they expressly crnssnted t o  such t r ia l  c r  
unless mi l i t a ry  necess i ty  ccmpelled i t .  I n  :he M t e r  c a s e ,  i t  ims 
necessary f c r  t h e  reccrd  t c  show af f i rmat ive ly  that he ex igenc ie s  
c f  t he  a i l i t a r y  s i t u e t i c n  required imed ia t e  t r i a l .  18 

37. Mrtions f c r  Cc.ntinusnces presentad nc r e p c r t e d  prcb- 
Peasain the  Eurcpean Thepter cf OperPtir ns. 
d w i r e d  P. continu?.nce the  usuel  g r r c t i c s  v s  t c ,  err8.ign h i m  and, 
porhRps, t o  hear such evidence a.s t h e  ;rial judge advccRte chose 
t c  Rdduce at t he t  prcceedinc, end then t c  continue t h e  case t c  R 

da te  agreeable :C t he  accused e.nd h i s  ccunsel. 

!Ihere the  accused  

38. Ccmmon Trials. A cmmon t r i a l  is t h e  trial e.* t w  cr 
more s e ~ i ~ ~ e . t e 1 y  charged eccused who ellegedly hpve conmitted dis- 
t i n c t  but siml$e,neous offenses of the wme ChRr'Rcter, i n  t h e  same 

13. This l e t t e r  recommends thp t  en eccused not be t r i e d  w i t h i n  f i v e  
days cf the  se rv ice  cf chsrges upon him i n  the ebsence o f  t h e  
r e re  occr.sions when mi l i t c ry  necessity crmpels i t .  

14. Pege 234, xirst US Army Report of Cperetions, 20 Oct 1943 t o  
1 Aug 1944, Annex No. 20. 

15. GM ET0 8178, Stee lo ,  1944. 
16. GI4 ET0 4564, 'qocds, 1945 i s  the  leaking  cPse cn t h i s  sub jec t .  

Scmetims, t h e  shmring i n  the r ec r r5  emounted only t o  a, reore- 
sen ta t ion  thpt n i l i t p r y  necess i ty  ex i s t ed  idthout t t d d i t i o m l  
explenatfcn. 
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place. and provable by the 6" 1~~itnecses.17 
.ridelY used i n  t h e  Eurcpee.n ThePter cf Ope?p.ticns. This procedure 

exoedient,  f o r  it  resul ted i n  only m e  t r i p 1  by cne court ,  but 
i t  w s  po ten t iP l ly  prejudicial  where one accused b , d  confessed end 
hP.d imPlicf.ted ei C'%"ed i n  h i s  ccnfession. The b a g e r  cf he.m- 
f u l  e r r x  w . s  eliminated by e.dvieing the ccurt  thet  crzl  o r  tvr i t ten 
stptements of P. "Pin xcused  were evidence only a g ~ i n s t  t h e  
emused making t h e  statexent rnd must not be ccnsidered PS evidence 
p&nst ?V other  "m and by deleting he rpmes of cr r e fe r -  
ences t c  c the r  P.ccused when they r.pseiired.lk && Pimost t h e  
e n t i r e  t i n e  embrpced by t h i s  study, an accused cculd not  be t r i e d  
i n  8, cc.mcn t r i r l  if he objectad t o  it;19 but e.lnost ccincidentpl lg  
with t h e  ces se t i cn  of h c s t i l i t i e s  it ves held thet where t h e  Pppoint- 
i ng  Puthcr i ty  d.irected P ccmon t r i p l ,  the deniP.1 or  gre.nting cf 
e. mction to Bever the  ceses was ladthin tho scund d i sc re t i cn  of t h e  
ccurt  

Ccmon tr:p,ls were 

39. emlmpt i c r .  of t h e  r i e h t s  r f  the Rccused es P. vitness 
end the  ueening of a p l e a  r f  gu i l t y  were u s u d l y  mpde in i n f e r i c r  
crur ts-nar t i f l l  C R S ~ S  r.nd were Plmcst P 1 r m . p  given i n  general  courts-  
wrtiP.1 t r i e l s .  Such B q l r w t i o n  vere inc~rpore t ed  i n  t h e  r ec6 rd  
c f  tr ipl .  O r i g i n d l y ,  f a i l u r e  t c  npke such explmaticns WPS t h e  
subject of ind iv idue l  l e t t e r s  f rcn the Assistsat  Judge Akvcce-te 
General ( c r  hi8 Chief cf the Mili tpry Just ice  Divisicn); subsequently 
nemorendg c n  the  subject were published i n  Xil i tary Just ice  C i rcu la r s  
Nc. 3, 21 14rrch 1944, Nc. 4, 8 A p i l  1 9 M  pnd W E .  6, 1 July 1944. 
After  t ho  d i s t r i b u t i c n  cf PechnicR1 Itenup1 27-255, f ~ . i l u r e  t o  ndvise  
the  R C C U S B ~  c-f h i s  r ights  a s  P tvitness i n  substant ia l ly  t h e  lengwge 
which i t  ccnteined w u l d  inveriablp resul t  i n  cament by t h e  Str.ff 
Judge Advicate, Eurcpear. Ihep.ter r f  Cperctions, i n  ceses rsciewed 
by hin.  FheBe reperrted reminders had P szlutpfy effect  nd pr?.Cti- 
c e l l y  e l in ina t ed  t h i s  defect frrm ~ 1 1  recrrds cf t r i p l . 2 T  

BO. DccunentPrx &Evidence. 

P .  Mcrnine i e n c r t s .  ?he sd15.ssibility o f  extract  cCpieS 
o f  incrning r epor t s  was the  chief procedural d i f f i c u l t y  encountered 
by t h e  s t h f f  judge advccpte of cne cf t he  busiest  j u r i sd i c t ions .  
This d i f f i c u l t y ,  p e s e n t  i n  every c o m n d  i n  greater  or l e s s e r  
degree, 1m.s occrrsicned by th ree  w i n  causes: (i) t.?ant of perscr-d 
kncerledge by t h s  s igner  of t h e  f a c t s  reci ted;  (2) defective preppsrt- 
t i c n  pnd executicn of the crigine.1 mcrning report:  m d ,  (3) defec- 
t i v e  p repwa t ion  end 8,uthentication of  mrrning report e x t r a c t s -  

17. CM ET0 6148, Dew. e t  a l ,  1985. 
18. CM ET@ 895, Devis. e t  all 1944. 
19. Ppr 13, MJ Cir 5 ,  4 Oct 19A3. 
20. Ch ET0 6148, Depr et d, 1945. ( C f  Dig Op JAG, 1913-40, Sec 

21. A siriilrr warning was r l w y s  given t r  n i l i t p r y  rqitnesaes Trhen 
i t  pppcpred t ha t  t he i r  tes t incny VP.~ l i k e l y  t o  incriminate 
them. The qucsticn frequently prcse whether t he  n a t i r n e l s  c f  
m o t h e r  cruntry were e n t i t l e d  t o  be Pdvieed c f  t h e i r  r i g h t s  
under AW 24 egpinst self-incrinination (the s t e t u t e  prcvides 
'lnf witness.  . .shpll be crmpelled", e t c )  when t e s t i f y i n g  be- 
fo re  ccurts-mertiel  s i t t i n g  i n  the i r  cum ccuntry. 
7w.s per t i cu la r ly  troublesrme in t r i p l s  invclving bleck merket 
t r m s e c t i c n a  where the witness 1Ws pn acconplice o f  t h e  accused 
and W P S  l i p l l e  t o  prosecution under the laws of  h i s  o t m  ccuntry.  
S: far es i s  known t o  Tne Genere.1 Boerd, i f  WPS never decided 
whether such witnesses were e n t i t l e d  t c  be mivised of P-nY 
right8 they might heve by v i r tue  cf Ab' 28. 

395(33), ~ i g  op J ~ G ,  1912-':0, sOC 1309, end per 91b. TM 27-255). 
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S l i g h t l y  more then hPlf the judge e.8,vccptes p.gree thet it is neces- 
spry t c  l i b e r e h e  the rules respecting e h a s s i b i l i t y  of 13orning 
repor t s .  A l a .  s t  e. dozen BgecifiC6lly urge 8,doition of t h e  rule of 
p .dniss ib i l i ty  i n  Federe1 Court6 of recorda kept in t h e  usup1 rour6e 
of business .23 
of persond knorrledge @n the pert o f  the s i m e r  i s  u n r e e l i s t i c  p.nd 
should be dxmbned; others f ? m r  s t r i c t  epyiicr.tion of t h e  rule 
excluding hearsey evidence. 
t o  bky 
cdar282gOvern~,'. t h e  prepezation of norning repcrts:  but, plthough 
several 
conmnder t o  s ign  the  report ,  t he  requireinent of personel knowledge 
rem. ined  t h e  ~ L L - J ~ . ~ '  b r e  then  one judge advocete ncted th t  ger- 
sonnel o f f i c e r s  P.nd, frequently i n  codoat, conpany commders ,  do 
not hcve persone.1 knrrledge o f  f ac t s  re t ed  i n  norning r epor t s .  
Fe l iu re  t o  f o l l o i r  establishes procedw$ i n  tho  preperp.tion end 
execution O f  morning reports p a d  e x t r e t s  pias responsible f c r  ~JRW 
d i f f i c u l t i e s .  SeVe 1 j u d g e  e.&voce,tas believe the,t the  m r n i n g  
r epor t  e x t r a c t  fora" should be simplified pad e.ccoupe.nfed by >re- 
c i s e  in s t ruc t ions  which the ;lost inexperienced personnel could not 
misunderstend. There vere  mny j u&ge e.&vcc?tes, even eaong t h o s e  
who did. not fe.vor g r w t e r  l i b e r e l i t y  in ada i t t l ng  ncrning r epor t s ,  
iuho remrked t h e  necess i ty  of c l e r  ficprtion of the nass o f  rules, 
scne t iaes  RpTmently conghiating, 28 concerning the d n i a s i b i l i t y  of 
ncrxing r epor t  ex t r ac t s .  
upon y q e r  i n s t r u c t i o n  of  personnel 4mse  duty it w.s  t o  p repare  
norning r epc r t  8 end e x t r x t s .  Binelly, t o  conbat t h e  f requent ly  
ex?erienced r ? i f f i cu l ty  of cbtaining m y  aorning r e p r t a  at all, i t  
rre,s proposed the,: one central of f i ce  be designe.ted afi t h e  re ,?oa i tory  
cf ex t r ec t  cos ies  of norning r epor t s  of e l l  w i t s  i n  e. t hea t e r ,  end 
thet each t h e  e. un i t  r e y r t e d  en unaathorized absenca t:ie un i t  be 
requi red  1miedip.tely t o  send t r i p l i c a t e  copies of the  norning report  
t o  t h i s  cen t r e1  of f ice .  

%me believa t h e t  the  frequently repee-ted requireaent 

During the period fron Jenuary, 1982 
1945, f m r  different Arny X e g u l p , t i ~ n e ~ ~  and one h a t e r  cir- 

cf these  eu thc r i t i e s  permitted fics~ecne other t h n  the unit 

It uw,6 suggested that eq ' imsis  be pieced. 

b. Confeasions kd3iaeicne. " r i t t en  ccnfessicns end 
? . b i s s i o n s  of t h e  srccused p r io r  t o  t r i p 1  SupJlied the  necessexy 
proof o f  t h e  offense cr  cffenses i n  R substmtie.1 nulioer of C2.980 
t r i e d  i n  t h e  Eururopea The&er. 
t h e  Lip.nue1 f o r  C c ~ r t s - i i p r t i e l ~ ~  e.fforded en zdeqwte h . S i s  for 
decis ion  of legB1 questions concerning t h i s  evidence. 
d i f f i c u l t y  WRE eqe r fonced ,  hourever, in deterniw whether o r  no t  
o ther  evidence su f f i c i en t ly  esta,Xished e. corPus d e l i c t i .  32 

For the Xost a e r t ,  t he  p rov i s ions  Gf 

Considerable 

This 

22. 

23.  

24. 
26.  

26. 

27. 

28. 
29. 

30. 
31. 
32. 

26 USC 695; see mi ET@ 1691, &, 1945; iieno fo r  TJAG, 30 kiier 
19C5, 1 Dig Op ET0 118115. 
AR M5-400, 25 Aug 1938; XR 3454CO. 7 Liay 1913; A3 3&--30, 1 
i:iey 1944: 3-?6400, 3 JPA 1945. 
Cir 119, Hq ETOUSB, 32 DeC 194; 
P e r  68, U pLSii00, 7 iiey 1913; Gir 119, Hq ETOUSA, 12 Dec 19?&; 
2e.r Q ~ R ,  A 3  345-400;- 3 Jan 1945. 
Cld ET0 5633, Gibson, 1945; Ci.; m0 8531, -, 19':5; (%i Do 
10331, Jones, 1945. 
ffi PLS-400. 3 Jcn 1946, 
inv c lving change c f st e t  i on . 

This vfgs e q e c i e l l y  t r u e  of e n t r i e s  

Porn Bo. 44, !TD AGe. 
Comppere Clvi 120 527, d o t r e l l &  1943, 1.ith CM 1TO 5414, w, 
1945 and CM ET0 5593, J a rv i s ,  19G6. 
Sae generally, 1 Dig 03 ET0 :05115. 
W M ,  1928, pe.r 114, pp 11&117- 
WL, 1928, per 11Cp., p 115: 888 Dig Op JAG. 1912-40, per 395 
(ll), pp 207-208; 1 Dig o i ~  El0 100. 
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m e  true,  f o r  exmple ,  i n  p o s e c u t i o n s  under Ar t ic les  of rler 58 end 
61 where e msrlling repor t  "72,s unobteineble t o  prove unputhorized 
absence but the accused had conceded i t  p r i o r  t o  trie.1. This Frobla-  
"s fur ther  complicated by the  d i f f i c u l t y  GonatiLies o f  d i s t i ngu i sh ing  
between confessions and admiosions, 33 end t h e  p rac t i ce1  necess i ty  o f  
neking the d i s t i n c t i o n  s ince  i t  vR.6 not necessary t o  este,blish a 
corT)us d e l i c t i  t o  support en ?.&-Asslon.31 
i n  e. deser t ion  case t h e  coriws d e l i c t i  i s  t he  unauthorized absenca; 
t h e  comus d e l i c t i  i n  a simple case  c f  ?.bsence 7,dthout leeve  ~s 
not so c lear .36  
unauthorized absence was not zn e.cknotiledaent o f  &lt of t h e  cririe 
charged, r.lthough it unquestionably involved acknotrledgxent o f  guilt 
of a l e s se r  included cffense.  aut i t  !,!e2 never se t t l ed  tqhether or not 
a pre- t r iP1  st?.tcriont concc6ing 8.bsence ;.Tithout leave, inadmissible 
Trithout 8. corixm d e l i c t i  7.here 0 4 y  e.bsence q.rithout leave v a s  cherged. 
was eh i~ i s s ib l e  7,Tithout e. cor!ius d e l i c t i  where desertion was charged, 
end %rould sus t a in  a conviction of the l e s se r  included offense of 
a3sence *.,ithout lce,vo. 
i n  itrhich t h e  accused had acknor.rledgad gu i l t  o f  severel  offenses and, 
f o r  one reason o r  another,  i t  was not poss ib le  t o  t ry  h in  for p.11 of 
then. 
of t h e  confession, ye t  t he re  V+,S o f t e n  grave danger of p re jnd ice  
t o  t h e  accused i f  t h e  e n t i r e  confess ion  was 

It has been helda5 t h a t  

I n  a desertion ca.68 e h i s s i o n  by the  accused only  o f  

There wp,s elso d i f f i c u l t y  with cor.fessicns 

It I ~ S  f requent ly  d i f f i c u l t  t o  s e p r a t e  the  vezious po r t ions  

o . ,  & DocuimntBry 3vidence. The a c h i s s i b i l i t y  Of 
docunentmy evidence was subject t o  t he  rule  excluding hearsw eVi- 
dencea8 except as tQbs ru l e  was e x p e s s l y  qua l i f ied  by t h s  IJienual 
for Courts-i4aztiel. 
hension,<O d.eliqwncy repor t s  * 
document8 receivab @.e o f f i c i a l  wr i t t en  s ta tenents ,  vere not adifis- 
s i b l e  i n  evidence.hg A L i t t l e  nore then helf o f  the judge advocates 
fzvared greater l i b e r a l i t y  i n  atJ. i i t t ing docmxntary svldence of  ell 
kinds ;  t he  r eminde r  ware opsosod t o  my chenge. 

In  c o i q p e n c e ,  r epor t s  of zrrest  o r  a x p e -  
end vrrious c the r  re>orts, *.2 &ce;8 

hlnost a. LoZen 

33. 

z4. 
35. 
36. 
37. 

38. 
39. 
40 * 
41. 
42. 

43. 

iiiCM, 1928, pars 1141, 114%. 9~ 114, 116; Dig Op JAG, 1912-40, 

CN ET0 80.1, Oale t ree ,  1943; CI4 XT@ 2535, Uteernochlen, 194-L-. 
CEI ET0 6221, Bodrimez, 1945; C i i  ET@ 6810, Shri?be.uch, 1945. 
Cld ET0 4915, i&w, 1944. 
Soile Judge e.dvoce,tes a t t r i b u t e d  d i f f i cu l ty  i n  using confessions 
t o  fa i?ure  o f  t h e  CID a&edt$ t o  obt?,in su f f i c i en t  evidence t o  
estp,'olish the  cornus d e l i c t i .  (See pe r  31 05 t h i s  s t cdy) .  
Other G I D  techniques occe.sionally presented d i f f i c u l t i s f i .  sone- 
t1:J.w sever& d i f f e ren t  agents  questioned an accused ana then  
one o r  two o thers  o b t ~ i n a d  t h e  confession: o r  erch o f  t 7 . 7 0  agents  
working toge ther  on the cp.Se e l i c i t e d  p a r t  o f  t he  confession 
out of t h e  presence of the o t h e r .  I t  vas t h e r e f o r e , a i f f i c u l t  t o  
e s t ab l i sh  t h a t  t h e  confsssion was vlunte . ry  o r  rebut evidence 
of t he  accused t h a t  i t  1 . ~ ~ 8  nct .  A f u r t h e r  d i f f i c u l t y  ?.rose i n  
trials o f  numrous accused where one accused hrd impl ica ted  
oiie o r  nore o f  t h e  co-accused i n  a. p r e - t r i e l  statement. 
I+lCbi, 1928, par 1 1 4 ~ ,  p 117 8p-d p r  38 of t h i s  study. 
#CW, 1928, per 113a, 117a, pp IlE-120. 

IX ET0 1 M 5 ,  Greeorx, 1944; Gld E'M 1921. &I& 1944. 
Cid ET0 5 7 4 ,  Gowins, 1945. 
CIVI ET0 292, i,iickles, 1943; .CJi ET0 638, w, 19d3: CDi ET0 5805, w, 1945; GI4 ET@ 1161,  "e.ters, 1944. 
L C L ,  1929, 72.r 117e, p 121. 

per 395(3) ,  pp 198-199. 

s e e  

X C L ,  1928, p~lr 117-119, pp 120-1842. 
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elc3regslY urged e q l i c i t  @d@pt ian  Of the rule  e.pglicPble i n  Federr1 
cc$s i n  respec t  cf reccrGs ke i t  ir. th? usuel c a u s e  of business.@ 
Severe1 o f f i c e r s  believed t he re  shaula be increased l i b e r a l i t y  but 
thought the3 p.d:lissibillty shculd depnd upon the cherp,cter of t h e  
docunent &S 2n o f f i c i a l  wi t ing .45  B hplf-&ozen off icers  co:lnentea 
upon the d i l f icu1tY Of este.blishing e<Z?rehcnsion o r  r e tu rn  t o  d l i t e r y  
con t ro l  i n  prosecutions under Ar t ic les  of ?ar 56 end 61. A l l  o f  t h e  
judge e.dvoca.tes 7.ho favored nore l i b e r e l  edn i s s ib i l i t y  of docL:entery 
evidence believed th2.t reports of ~ i r e h e n s i o n  should be  adn i s s ib l s ,  
al though one o f f i ce r  thought t h i s  should be t rue  only ,.,here i t  
a p p w ' e d  thst the  entry ~ P . E  be.6ed q o n  personal howledge, and one 
thoug:lt t h a t  l i b ~ r a l i t y  should not obtein i n  c e p i t d  cp.ses. 
o f f i c e r  e,?,.srcved the  a&niss ib i l i ty  o f  repor t s  of epprehenslon but 
nct  dslinquency repor t s .  Another :?ra:?osed tha t  ee.ch unit e.Tprehend-: 
i n g  P. s c l d i e r  itL.iedie.tely note the  fect  Gn i t s  own norning r epor t  
2nd transnit ex t rac t  ccgies of t h e  entry t o  t h e  soldier's un i t .  

One 

:11. Stieule.t ions.  " r i t t en  end ore.1 stipul2,t ions Jxrere freq- 
uen t ly  USQd in ::iilitery tr ials i n  the  E w o p a n  Theater. 
ccunsel were 6nccure.ged t o  6pve t i l e ,  lebor end e:qense by j o in ing  
in s t i p u l a t i o n s  rele.tting t o  uninportent o r  uncontested na t to r s .46  
These s i i p u k t i o n s  were o f  t i m  tp?es: 
v i a t i n g  t h e  necess i ty  of other proof;  md,  (2 )  s t ipu la t ions  of ex- 
pocted tes t inony obviating t h e  necessity o f  obtpining t h e  witness 
but not necess s r l l y  the  necessity of further ~roof.47 
included s t i g d z t i o n s  that  ?;he e.ccused W G  in the d l i t e r y  eerv ice .  
t ha t  he re turned  t o  n i l i t p r y  cont rc l  03 e specified dcte, that  P 
nemed g e r s o n  died on e. certe,in &,te f rog  s tp ted  causes, pnd thet 
t h e  s e l u e  of perticu12r personal property t,ies a steutsd a o u n t .  
s t i p u l a t i c n  vas tendered by the  side o n  vhose behalf i t  was offered ,  
end it 1re.a accepted c r  re jec ted  by the lav ne:iber subject t o  the 
ob jec t ion  o f  my other nei%er o f  t he  court.48 The 3 rmch  Office o f  
The Judge Advocate General ccna is ten t ly  e&vghe,sized the neses s i ty  f o r  
ob tp in ing  t h e  e x p e e s  consent o f  t he  e.ccueed t o  d l  s t ipu le t ions ,  
f o r  denonstr@,ting i n  t he  record tha t  the e.ccused understocd the  
st ipule.t ion,  end for emiding  stigulationa o f  essent el e lensnts  o f  
t h e  offense o r  c a n t r a y  t o  t h e  plea of tha 
in s t ences  i n  which stipul?.t ions R2pp.rantl.y exceeded theso l in i t8 .50  
I n  e,t loast one case, e, otipule.tion that t he  e.ccused "returned" t o  
i i i l i te,ry5yontrol sras in te rpre ted  a s  scne evidence of unauthorized 
ebser.ce. Fa i lu re  t o  cbt?.in e q l i c i t  ccnsent of the  acc ea t o  a 
st ipulp. t ion we.8 ger.erallj. 8. non-orajudicip.1 i r r egu la r i ty .  

Defense 

(1) s t ipu la t ions  of f a c t  ob- 

They ccIu.lon1y 

A 

There were 

k3 

44. 

45. 
46. 
47. 
40.  

49. 

50. 

51. 
52. 

28 USC 695; 8 8 8  Ci; ET0 %70, m. 1964; see 3.1~0, Neno f o r  
TJAG, 53 La-r 1945, 1 Dig ET3 113-115, 2nd generally,  1 Dig 
0:i EIL 102-104. 
~ . ~ c i ~ * ~ ,  1928, per  117a, p 121. 
iXX, 1928, ?ex 45b, p 39; TM 27-255, pe.r 68b, p 62. 
TK 2'7-255, PPZ S8b, p 61. 
n- 111. i 27-255, AFJ 2, p 210, bcce2tpnca Or re jec t ion  Toas discre-  
t ionary .  CL ET0 11437, &,ttler*Iorth, 1943. 
Sec 3, LJ Gir d; ,  6 Apr 19G:; par IC, Sec 1, KJ Cir 6 ,  1 Z ~ l y  
191.1; Sec V I ,  i.;J Cir 9 ,  14 Dec 19C-4. 
1263, p 136; TI+; 2,7455, per 68b, p 62. 
CK XTO 3686, w, 1944 (s t ipu la t ion  t o  prove c c r w s  -1; 
Cii IF0 6810, Shp;ibp.u& 5945 ( s t ipu le t ion  t o  p a v e  V@lUnt?ry 
ne.ture of confessicn);  cid m~ 45tX, m, 1945 (stipule.t ion 
contrs.ry t o  subsequent s?.rorn testimony of :he aCCu~ed)- 
m mo 4915, &&g, 1944.. 

EFO 2951, w, 1 9 4 ~ ;  ckli ETO 739, h p r e l l ,  1943; ET0 

See d s o  iJiCCM, 1928, >er 

5765, I&&-, 19G5; cf .  AI1 37. 
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42. Authentication of Documents of Record i n  8. Fore im Country. 
I t  w.8 f requent ly  necessary f o r  t r ial  judge advocp.tes (anh, less 
f requent ly ,  defense counsel) t o  prove P. publ ic  record of  z fo re ign  
country, o e r t i c u l s r l y  records of b i r th .  A Federal s tehute  provides 
t h t  i n  such cases t h e  docwent must be authentice,ted by i t s  cus- 
t o d i a  and, f u r t h e r ,  t h a t  a. res ident  consuler of f icer  nust c e r t i f y  
the.t the  mthen t i ca t ing  o f f i ce r  was the lawful cuotodian o f  t t e  
r e ~ o r a . ~ ~  kn q i n i o n  of a 3op-rrd of %?view holds that  t h i s  s tE tu te  
is app-nlicp.ble t o  courts-nertia.1 and unless such e. record beerc t he  
required c e r t i f i c a t e  of P. U. S. Consul it, up02 objecticn,  is mad- 
n i s s i b l e  i n  ev iaence .3  I n  most cases it iws i q r R c t i c a b l e  f o r  
n l l i t 8 r y  counsel i n  the  Xuropean Thezter of Operations t o  0b td .n  such 
a ce r t i f i oe t ion .  

43. Deposftions. 

2. The 25th Art i c l e  of 7er anthorizing the  tejcing and 
us ing  of deposit ions bafcre  mi l i t a ry  courts had no 
t h e  Europem Theater of &*ere.tions, but t h e  appointing eu tho r i ty  
had the poser t o  d i r ec t  t h e  teking cf   deposition^.^^ P r a c t i c a l  ccn- 
s ide ra t ions  usus l ly  rcquired. vrri t ten instea.d of oral  i n t e r roga to r i e s ,  
and they were g e n e r d k j  found t o  be unsa t i s f ic tory  e x c e p  f o r  t h e  
proof  of rou t ine  n e t t e r s .  Although e c t u d  s t e , t i s t i c s  a r e  not &veil- 
able ,  deposit ions " x e  inf reguent ly  used during the ogerations i n  
Europo. 

pppl ice t ion  i n  

b. The es tab l i shed  procedure f o r  deposit ions contenplatees 
that the  charge6 be r e fe r r ed  t o  the  t r id  judge advocate f o r  triel 
p r i o r  t o  t h e  time t h e  in te r roga tor ies  md cross-interrogatories Iwre 
prenarsd and f c r w r d e d  t o  t h e  p e r s a i  before ~ ~ ~ h o a  the Ceos,osition w.8 

t o  be taken. It  bras not infrequent that, by t h a t  t i ne .  2.n e s s e n t i d  
v i tnes s  w - s  8. b 8 t t l e  casua l ty  and not w d l a b l e ;  hence, s o n e t i m s ,  
cases  could not be es t8bl i shed  becmse o f  a f a i l u r e  o f  p roof .  
more expeditious lileans o f  perpetuating tee t inony was naeded. 

4 

c. Ali.Iost a l l  t r i a l  judge advocates, at one t i n e  o r  
another,  hiere se r ious ly  handicapjpd by tho provision of A r t i c l e  of 
:'ar 25 ~ ~ ~ h i c h  p roh ib i t s  t h e  use of degositians in csp i t a l  cases ex- 
cept v i t h  the consent of the  acmsed. The question vfhother or not 
they  should be  used in such cases answered by e.n &-ray staff 
judge advocate latho f evc r s  t h o i r  UEE in ~ l l  C R S C ~ ,  E.S fol lcr .~s:  "If 
one kne.. t h e  d i f f i c u l t y  with v i tnssaes  end coru.iunice.tians under 
f i e l d  conditions,  he rrould vote 'aye, I t oo . "  nn ly  one-third of 
t h e  o f f i c e r s  who anoarered the  que;tionna,ire agree 74th t h i s  o f f i c e r ;  
t h e  c thers  concur with enother s t c f f  judge e.&voce.te ?.Tho w o t e :  
"Nuci d i f f i c u l t y  vas eqe r i enced  i n  the  i n a b i l i t y  t o  use deposi- 
t i o n s  i n  c a p i t a l  cp.ses. However, i t  is f e l t  t h &  the  l i f e  of t h e  
accused is of suff ic ie i i t  irrportence tha t  no change shculd be made 
i n  t h i s  pa r t i cu la r . "  
t i o n s  of e x p r t s  be adrnitted t o  prcve the d.ee,th m d  i t s  cause i n  
murder t r i a l s .  

k very few advance t h e  suggestio.? t h a t  depcsi-  

44. Admissibil i ty of  Previous Convictions. 

a. Only t w o  judge ad.voce,ttos who answered t h e  questian;mire 
be l i eve  tha t  no evidence of previcus ccnvictions should b e  considered 

53. 49 S t a t  1563; 28 3 S C  6953. 

65. CX ET0 567, Bp.dloff, 1943. 
54. mi 3TO 2563, 3 a .  1964. 
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by t h e  court. They car.tend t h a t  vhen one &S been punishes for 
pe.st offense, t h e  rec:ra should not operate t o  h i e  detrinar;t ;  t h &  
t h e  ~ ~ ~ o n ~ ~ . o e r  should be p ~ s h e d  only i n  proportion t o  t h e  offense 
of vh!.ch he s tends  chprga6. 
f a m r  t h e  a .&l i s s ib i l i t y  of  d l  previous convictions in s t ee& of t h e  
l imi t ed  nwber  no'* authorized by garegra,ph 79, %mud f o r  coude -  
Eart  id, 1928. 

Hovover, 70 per cer.t of t he  r e p l i e s  

Sei=mty-t-tarc a e r  cent of t he  juage advccates th ink  
that i n  o f f i ce r  cases  grim puniskients under Art ic le  of ':= 104 
should be ed~1issiW.e i n  svidence i n  the s u i e  Dnner as a r e  grev ious  
convictions at t h e  preser-t t ime. 

<L5. Findines a d  Ssntences. On 26 liey 1 9 g ,  e, United S t e t e s  
D i sc r i c t  C o u r t  he ld ,  i n  e f f ec t ,  t ha t  e finding of Lui l ty  c f  an 
cf fense  fo r  l*hich t h e  deeth pena l ty  is  e.Lthcrized mst be ~naniilous.~~ 
This decieion w s  reveraag70n.20 Deceaber 19i-4 by a United Ste.tes 
Ci rcu i t  Court of l q q e d s .  In t he  h-opem Shee,ter of @pera.tions, 
?ending t h e  Gnvornmnt ' 6  emeel,  t he  death p e n d t y  we,s not executed 
unless e l l  nsxbers present concurred i n  th8 finding o f  g u i l t y .  In 
ell c e s i t a l  w s e s  i n  r,?hich t h e  d a a t i  penalty i~~as r-ot edju&geh, t h e  
unarimity Of t h e  vote  c n  the f ind ing  rms reccrded i f  such W R S  t h e  
f ac t  -58 Thi3 doubt cast  on t h e  long established procedure r e s u l t e d  
i n  sone ccnfusion and, frequently,  where the re  vas a d i s sen t ing  
vo te  on the  c p p i t p l  cherga, a court iiould conviot o f  e non-capi ta l  
l e soe r  h c l u d e d  offenso, e .& ,  e,bbsence vvithout leeve iyhen t h e  cherge 
WaE deser t ion .  
PrOCedUrQ governing findings e.nd sentences, and j u Q e  advccehees over- 
whelr?ingly edvise  ageinst any change i n  the  proceLws i f  t he  present  

This  r ~ s  the only d i f f i cu l ty  encountered i n  t h e  

general  system o f  cour t s -wr t ia .1  is t o  be retained. A fey. suggest 
t h ~ t  t h e  spj.;e nunber of vc tes  be required f o r  the f ind ing  a.6 f 6  
r equ i r ed  for ;he sentence, g m t i c u l a r l y  -+-me the  death pena l ty  i s  
iuposed. One o f f i c e r  believes tha t  t o  *,ithhblb announcement Cf 
seiitances f o r  pure ly  n i l i t a r y  offenses voula  lessen  c r i t i o i s a  by 
t ho  . $ o l i c  and i n  the press.  

46. Punishmnt  o f  Officers.  0r.e c f  the nost c f t en  r e2ea ted  
c r i t i c i s m  of t he  & ~ i n i s s r a t i ? n  of ;nil i tpry ju s t i ce  i n  t h e  kr0- 
1mp.n Fhea,ter of Opx-a,tiflas i s  that  of f icers  osce;pe i+ith l e s s  y u k  
i shnent  tkaa  i s  I q o s e d  uson enl i s ted  nen f o r  thc s m e  offonses.  
That $hero i s  ~t g o n e r d  bas is  i n  f ac t  f c r  t h i s  censure i a  recognized  
by the  Secra te ry  of -,-a wino gp,id: 
i :?posing P.  s h o r t e r  t e r n  of ccnfinenent upon an of f i ce r  than  upon 
an  e n l i s t e d  ;nen.1159 

e .  

('Yo suf f ic ien t  ree.aon a%ists f o r  

Leniency of ccurtsy-:ert iel  t o v r d  of f icers  i a  denons- 
trr,tecl by a. study of general  cour t -nr r t in l  orders in .the ce,ses o f  
o f f i c e r s  publ i shed  by €iatldqu?rters, b r o p e m  Theater of Oaerations 
(and Headquarters, U. S. Forces, EurO?em Pheeter) during 1945, 

56. 
57. 

58. 

59. 

HmCock v. Stout,  55 F Supp 330. 
Stout v. Hancock, 146 Ted (2d) 741 (Certiorari  was denied by 
t h e  U. S. Supreme Crurt).. 
Le t t a r  30TJAG-E 250.47, 2 8  June 19t4, subjeot: 
Zrmch Off ice  o f  'Ihe Judge Advoce,te General with t h e  Europe~n  
Theater of Operations: par 6,.1,iJ Cir 7, 1 5  bug 194i.; per 6 ,  
Sec VIII, 1J Cir 9, 14 Dec 1944- 
Let t e r  7,9, 18 Pia,y 1945, AG 259.4 (16 i';zy 45) W-S-US?;-:.i, 
subject : 
i.iprtiR1.1' 

"Dee.th P e n d t y " ,  

"Unifcraity of Sentences Adjudged by Generd Courts- 
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The period covered was 1 January 1945 t o  3 October 1945 but all 
offensefi were c o m i t t e d  p r io r  to V-Z Day. 
ordors. 
disapproval cf t h o  ine.dequate sentences i m  osed 'oy cour t s - aa r t i a l ,  
o r  as nodi f ied  by t h e  rev isv ing  e.uthority.%O Those cases ware a l l  
C ~ S Q S  i n  which sc r ious  punishment had been inposcd, necess i t a t ing  
conf i rmi ion  under Ar t i c l e  of lam 48, end thorefore i o  not t r u l y  
represent the  froquency cf inadequert e sentenccs of  o f f i c e r s ,  s ince  
there mrc  r @ n y  case6 involving o f f i c e r s  i n  yrhich t h o  sentence did 
not requi re  conf i rne t ion .  

There a e  185 such 
I n  56, o r  30 per  cent ,  t he  Commanding General expressed 

SECTION 9 

BETER TRIAL PROCEDURE 

47. Beview of t h e  Stp.ff J d e o  Advocate ware prepared e.fter 
t h e  t r i d  of every c?.60 by e gencrF.1 court-nrurtial, r*rhethQr t h e  
accused was canvictoa o r  acqc i t tod .  signed, t r i p l i c a t e  copies 
m r e  f o n w d e d  v i t h  eexh roccrd  of t r id .  
conte.in a CcU-QfUl ste,tcmont c f  vhy serious c r rors  mnd i r r e  
t ies  d i d  not a f f o c t  t he  substantie.1 r i g h t s  o f  the p.couscd. 

\henever  it vas p o s s i b l e  st?,ff judge e.dvoc@,tees intor- 

It W R ~  required that t h e y  

&Iari- 

a. 
viowed tho  accused befcre  m i t i n g  t h e  rovisbr aad naking t h e i r  
rocomiende.tiOns .63 Tho revicws siero c q e c t o d  t o  contain i n f o r m -  
t ion  concerning the  previous c i v i l  pnd n i l i t m y  roccrd ( inc luding  
cci.ibat) of the eccuaed, h i s  gener8.l chmccter and standing i n  t h e  
A m y ,  h i s  n i l i t a r y  f i tgtis  an$. s u i t e h i l i t y  ?nd P. sunnrry cf  ~ n y  
g s y c h i d r i s t ' s  r e p c r t .  - S a m  s t a f f  judgo e.dvcce,toe frund i t  ccn- 
ronient m d  doSirp"bb10 t o  supplcnont tho ro r i ev  by c rnplc tcd  f c r n s  
such as t h e  one 8,ttnched e.6 h p e n d i x  9. 

48. The 48th A r t i c l o  of I?&r.  

a. Records o f  t r i d  r e q u i r i i i  ccnfirrie,tion under tho 
48th Ar t l c l a  of '.*p.r ?*rere farvnrded t c  tho Gomexding Gonor8.l. E u r C -  
pean ?heater o f  Opor?.ticns. 
firning Ftuthcrity ( d i s n i s s a l  cf en o f f i c c r  othor t h m  a gonaral  
o f f i ce r  rnd d m t h  sontcncoa o f  e rscns  ccnvicted cf nurdor, w p e ,  I 

nutiny, deaer t icn  c r  p.s s 3 i e 0 ) , ' ~  t h e  roccrd o f  t r i p - 1  ws pain- 
s tak ingly  reviayed by h i s  S t R f f  Judge Advccate. After t ho  rovimr, 
t h e  Ccrmmnding GenorP.1 gavo cpsh caae  careful persoiipl e.ttaction, 
even during t h o  mst crucip.1 p e r i d s  of  t he  mr, before ac t ing  
upcn i t  .66 M t e r  his Rcticn, t h o  roccrd  cf t r i r . 1  v a b  forwmioa  

I n  t h c s o  c%sas vhere no was tho C O P  

60. 

61. 
63. 
63. 
w . 
65. 
66. 

Gonerd C c u r t - k r t i d  Ordcrs Ncs. 3, 8 ,  9, 23, 26, 42, 47, 71, 
74, 98, 117, 120, 121, 122, 123, 135, 144, 152, 1M, 155, 179. 
186. 189, 214, 222, 225. 246, 253, 260, 262, 263, 273, 275, 276, 
202, 283, 291, 304, 320, 324, 327, 330, 312, 343, 349, 373, 
375, 376, 377, 407, 412, 419 .?nd dL45, Eurcpem Thwtor  cf 
Oporfiticns pa?. U. S .  Forces, Europopn Thonter, 1915. 
EJ Cir 3, 11 1Gr 1941. 
MJ C i r  7, 1 Dec 1943. 
i.iJ Cir 6, 1 Jul ,1944. 
14J Cir 6, 11 NGV 1943; MJ Gir 3. 11 Nnr 1944 and fflJ Cir 1, 
1 6  Apr 1945. 
All 48. 
During h o s t i l i t i e s  t h e  Cormnding Genom1 usudly dcvcted e. 
ccnaidore,blc po r t ion  cf each sund?y t o  ccurts-ne,rt lal  r?e.tt6rS. 
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f c r  review by e. h e r d  of Zeviev in t h e  a r m h  Office c f  The Judge 
Bdvocate Gonerd with t h e  &rc,pe?n Theater cf 0perp.ticns .?ad by t h e  
Assistnnt Judge Advoc&e GenerP.1, unless the ccnfirning e .u tha r i ty ' s  
ec t i cn  cn the santoncc m.de f u r t h e r  review unnecossuy. Thore t h e  
reccrd m s  rav i~bied  under A r t i c l e  of  ?!ex 50* ( m a  i t  IPRS held the,t 
i n  such ceses the  3 c w d  c f  Bcview had t h e  power t f  itrcigk tha  evi-  
d o n c ~ ) . ~ ~  I f  i t  wes found l c g d l y  suff ic ient ,  the  holding t y  t h o  
&ard o f  Beviea VRS rcturncd t o  the Ccrwending Genare.1, Eurc,pee.n 
Fhae.tw cf O p e r J i c n s  by f i r s t  indcrsacent s t z t i n g  that f e c t  and. 
t h e  fur ther  fe.ct that he r.w had au thc r i ty  t c  order  t h e  sentence 
i n t c  executicn; i f  found l ega l ly  in su f f i c i en t ,  t h e  indmsel-ent 
ims apprcprietely srorded. In t h e  fc rnor  case, Heaclquerters, Euro- 
p e n  Thoat or cf $erat icns  p u l l i s h a d  the general court-ner t ia l  
crder .  

b. l'w phases o f  t h i s  procoduro have been vridely c r i t i -  
cized: 
dCOs nct heve t h e  p w e r  t c  conf i rn  i n  dl cases requir ing such 
ncticn. 
i n  t h i s  l i n i t a t i o n  t f  Ar t i c l e  of "2.r BE with respect t c  ewes in- 
vclving Ar t i c l e  cf ''Tar 75, by e c q u i n t i r g  ,-I1 c f f i c e r s  exercis ing 
genord  ccurt-riart ipl  j u r lod ic t i cn  706th t h e  des i r c  c f  the Cclaiand- 
i ng  b .e r r .1 ,  Eurcpepn Thee,tcr r f  $ere.tions, t ha t  vhcro GvidBncQ 
r f  ilisboh?.vicr befcro the  oneny este,blished w. fnc i e  g u i l t  c f  
heser t icn,  ccns ide ra t i rn  be givon t c  chprging t h e  cffense 2.5 R 

v i c l a t l r n  cf k t i c l o  cf Tez 58.68 
oct  (frQqU3ntb i n  ve ry  grexo te .c t ic?l  t i n e s )  bef t re  t:ic 1BgCl 
suff ic iency r f  the r e c r r d  is detenr,ined p u s u m t  t c  Art i c l e  c'f 
',:?-? Ed$. Furthar,  i n  the  soccnd cr.tegcry, t h e  sxhP,UStiVJ review 
Gf tho S ta f f  Judgs dclvrmte cf t h o  Eurcpeen Theater c f  0perp.tic.m 
1.ra.8, i n  8, 1 w g e  c e ~ f i u r e ,  duldice.tod by t h c  opinicn tf  e, aaard o f  
Review. 

First, t ha t  a coruxnding general  c f  P. t hea t e r  cf cperet icns  

An e,ttcr:Gt w . s  ride t c w C i d  the  ccnplicp,ticns inhoroiit 

, 

w, that he i s  required t o  

49. Art i c l e  cf r'7a.r e. 
R.  

a t e  Gonerel with tho Eurcpem ?hea te r  cf Opore,tir.ns i s  s t a t ed  i n  
CiVi ET0 1631, Pew>or, 1944. Per t inent  pc r t i cns  r f  t he  cp in i rn  ere: 

Tho funct ion r f  t h o  Zrench Office c f  ?ha Judge Advc'c- 

* * Y 

"'The Assis tent  Judgc. Adwcata G e x r p l  is cne c f  the 
ass is tmts  c,f The Judge Advccate Gcnoral rnd P.S such 
i s  nct under the c m t r c l  c.r supervisicn c f  the CCL)- 
nander c f  t ho  forces with vhich ha is serving in6cfe.r 
P.S concerns t,he p a r f c r i x n c ~  r f  h i s  dut ies  under 
Art, iclc c f  liar ti'*. 

"'Tha q p l l F J t o  revio!v end judiciP.1 yvrers  indident 
thcrs tc  pertP.ining t o  tho Assistpat Judge Advcc?,tO 
Gonerel, t h e  i3c.ei-d c f  Bevieir wind i t h e r  elements cf 
his Ltrmch Wf ice  invclve t h e  j u d i c i d  pcncr gener- 
a l l y  c f  hclding r ec r rds  c f  t r ia l  l sge l ly  su f f i c i en t  
o r  l e g a l l y  i n s u f f i c i e n t  t o  suppcrt f indings cf g u i l t y  
2nd sentences. 
upcn tho I C &  su f f i c i enoy  cf sentonces approved 
c r  confiraed by ohe Cc.r>.onnding General, Eurcpem 
Theater cf $era:icns. c.r ccnfirnod by any cther  

They include the  pcvrer cf gassing 

67. Cii ET0 1631, P c m o r ,  19i4. 
68. A.j;>endix 5. See per 7 cf t h i s  study. 
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~ U ~ ' s l i C ~ t ~  cf St?::t2nccS. %he ;>r llcy i n  the  &-r?>pn 4:hce,t-r 
,f U p r s b i U i 3  t L  g ive  C w r t S - ~ . . ~ r t i A l  sentencos vidor --Jublicity thFn 
p.ttende8. q c r w l  c!istribution i n  tha interest  r.f Acteriont e f f ec t ,  1.7~9 

f i r s t  pub l i shed  i n  Le t t e r ,  HwdquLuprters Eurcgepn 'Ihea-ttar r f  P2sra- 
t i c n s ,  Unit.Sd Stp.te6 -4riV, AG 250.4 P, Subject: IIGenersL pnd S2sc ie l  
Crurt-1,i;rtie.l Orders," 8 k>ril 1943. 
parps?~h IO, Sect ion  11, Circuler 72, 9 Se-itezbar 194; :?ar?grg.;Jh 
10, Sec t i rn  11, Circuler 101, 25 Deceilber 19&3; i)arp..yP;>h 10, Sec t i ca  
I ,  G i I + C U b z  13, 7 Februery 19.14'; pRTRg?;Jh l l b ,  Sec t i , n  11, Stp-iizcling 
@er&inf; Procedure iVG.  35, 1 6  Ju ly  1944 pnd l e t t e r ,  f i l e  AG 250.-:/1 
OpJk, Sqbject: "Militery Jus t ice  Pre.ctices," 6 Jmuerg 1945, ell 
Hee,dQuar.ters, European !Chea.ter r.f Odarations. !?:?e d i rec t ive  cf 7 
FQErUzRr~ 19.k.': provided that "this shculd. consist cf e br i e f  swi- 
ncatlrl..' b u l l e t  i n ,  d iges t ing  md describing i n  p l a n ,  ncn-t echnicel 
lmgupge t h e  s ign i f i can t*  * * c c u r t - m z t i d  sentences* * *Ohring the  
peric*.!'' end it '#as nct  subetanti t l l ly ch?aged by subcequent cnes. 
CqiOS c.f general ccurt-rmrtipl crrlerers $u l i she3 .  by Hea.haua-t W E ,  
Eurfi?een Theater  cf Operations were d is t r ibu ted  t c  each c f f i ce r  
8sa:tcising general ccurt-rart ip,l  jurisdict  i cn  sc that s ign i f i c rn t  
mer,tences p u b l i  
I c V e r  con~%~n68 . "  Brief  fac tua l  ecccunts, -+thcut 112;.1es, vere 
published i n  " S t a r s  and Stripes '!  after oiccution rf  each c c u r t - c a r t i a l  
death sentence.70 

This l e t t e r  T,%s fcllcy.reb by 

ed i n  thcse orders cculd be disse.ninated t c  the 

.. 

e.. bicst c0Lmpnd.s a t tex? ted  t c  cc!~ly pi th  these prcvisions 
but frequentlx were unable t c  <.c S D  becense of t h e  lerge nu;;ber of 
-pnd.ing court-I.mrtie.1 na t te rs  end the  cc-existing shcrtege c f  c l e r i c e l  
he lp .  Judge a,dvccatea i n  the  European Theater c f  b e r s t i c n s  2x0 

e,lnost uner-incus i n  e,xpressing doubt th2.t m- bensfit  vas derived 
fro;.! such cr siriiilar publ ic i ty ;  but ricst of  the.1. m e  a lsc  Df kk-e 
opinicr. t h a t  t h e  p rac t i ce  should be ccntinued 235, even, that i t s  
scope should be onlarged. 
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51d GenerallX~, judge advocates be l ieve  that summary ccurts-  
mar t i a l  were e f fec t ive  i n  the  European Theater of Cpe a t ions .  
cept f o r  the  c r i t i c i sm aimed at llon-the-spotl' cour t s , '  the g r e a t e s t  
objection t o  summary courts-martial  i s  t h a t  they were composed of of- 
f i c a r s  with t o o  l i t t l e  t r a in ing  and experience. 
c a t e s  suggest that  summary courts-martial  should. be  lawyers; a h "  
a l l  favor a lega l  o f f i c e r  at the  regimental  ur equivalent level , .  t o  

' t r a i n  and supervise in fe r io r  courts,  including summary courts.  r-ost 
judge advocates be l ieve  t h a t  the j u r i s d i c t i o n  of  summary c m r t s -  
m a r t i d  should include a l l  en l i s t ed  men, SUbJBCt t o  the r i g h t  of 
non-commissioned o f f i ce r s  t o  demnd t r ia l  by spec ia l  ccurts-martial  
a d  the  fu r the r  l i m i t a t i o n  that sumrcoxy c m r t s  not be permitted t o  
reduce non-commissioned o f f i ce r s  of the  f i r s t  t h ree  grades. Opinion 
i s  s t rong  the t  summary cour t s  should not be given t h e  power t o  f i x  
grea te r  punishment than i t  now may impose; t h i s  b e l i e f  seems t o  be 
bottomed on a lack of confidence in the personnel of the cour t s  as 
they  were composed i n  t h e  European Theater of Opeyations. 
suggests that  there 'oe a stenographic record  of t he  proceedings, 
but m y  favor a summary of the evidence comparable t o  the  one re- 
qu i red  f a r  spec ia l  court-martial records.  

62. "Police courts1'  "on-the-spot" s' ar ouf s martial, 
were widely used i n  the  3uropean Theater of $ z r a f i s - ? h e y  were 
sumnary courts appointed by proper au tho r i ty  5n urban communities where 
so ld i e r s  o f  d i f f e r e n t  organieations gathered on pass ,  furlough o r  du ty .  
The object was t o  impose swif t  ana sure d i sc ip l ine  uuon minor of fenders ,  
at the  place of the offense where viitneBses ~ 0 r e  r ead i ly  ava i l ab le .  
A t yp ica l  (not necessar i ly  model) plan o f  Operating 6uch C G U r t S  i s  
i l l u s t r a t e d  by the method employed i n  one base sec t ion ,  which i s  set  
out i n  Appendix 8. 

Of m i l i t a r y  j u s t i c e  i n  the  European Theater o f  Operations .has evdred 
a6 much controversy as t h e  "on-the-Spct" cour t s .  There has been 
severe  cr i t ic ism, ,  t yp i f i ed  by the statement of an air  force  se rv i ce  
command judge advocate: "I.ore b i t t e rness  tmiard, and d is respec t  o f ,  
m i l i t a r y  j u s t i c e  has been aroused by t h e i r  (sumnary courts)  use as 
po l i ce  courts than aqy o ther  single phase i n  t h e  adminis t ra t ion  O f  

m i l i t a r y  ju s t i ce . "  

1. See par 52, t h i s  s tudy .  
2.  See p6r 62, t h i s  s tudy .  
3. 

Jx- 

Some judge advo- 

' 

Po 0r.e 

a. Perhaps no one implement employed i n  the adminis t ra t ion  

But t he re  was a l s o  p r a i s e  of t h e  s y ~ t e m . ~  N O  One 
- 

"The problem of zdministration of  military j u s t i c e  throughout t h i s  
command lrlas ole  which demanded the  continuing a.tter.tion o f  the Army 
Group Judge Advocate's Office.  Among other t h ings ,  a system Of 
summary courts-martial  j u r i sd i c t ion  was se t  up i n  the various army 
corps or d iv i s ion  a reas  for the t r i a l  of minor offenses such a s  
speeding and drurkenness. 
Of the  v io la tor  a l l e v i a t e d  the d i f f i c u l t i e s  attendant upon t h e  
searc t ing  out o f  necessary witnesses which would have r e su l t ed  
f rom repor t ing  t h e  incident to t h e  Offendsr 's  immediate commarding 
Dfficer f o r  l a t e r  d i sc ip l inary  ac t ion .  
summary courts was based upon only two fac tors ;  i . e . ,  the accused 
Seing a parson subjec t  t o  mi l i t a ry  law under Art i c l e  o f  Mar 2, and 
the court-martial  being appointed by a n  o f f i ce r  cozpetent t o  appoin t  
a summary court-martial .  This plan ccnt r ibu ted  grea t ly  t o  t h e  en- 
forcement of d i sc ip l ine  within t h i s  command." (Final Af te r  Act ion  
Repor t ,  Headquarters 12 Army Group.) 

Such i m e d i a t a  t r i a l  upcn a-oprehenslon 

'!he j u r i s d i c t i o n  of such 
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c r i t i c i z e d  t h e  f a i rnes s  of these coArts,' but many believe tha t  
p u n i s b e n t  imposed by authority other than the S01diEP18 O V ~  command 
nas an WsalutarY effect  upon j o t h  discipl ine and morale. Actual ly ,  
four-sevenths Of the Judge advocates who eqres sed  themselves on t h e  
subject  i n  t h e  a m m s  t o  the questionnaire fevor the system, be- 
l i e v i n g  i t  e i t h e r  d e s i w b l e  or e,ssential;  and some d those who tlre 
opposed a r e  i n  fzvor Of i t  for t r a f f i c  offenses and Ln metropol i tm 
a reas  such a8 London a.nd Paris. 

3. Suggestions fd t he  improvement of "On-the-spot" courts 
include ( the  one most rapeated) l imit ing the n w e r  of such cour t s  t o  
the imposit ion Of forfei tLmS and making i t  discretlonary with t h e  
o f f ende r ' s  Own cm"mading officer vhether the conviction shoula b e  
enterad an the s o l d i e r ' s  service record,  
s e c t i o n  hed t h r e e  types of such c a r t s ,  one each maintained by t h e  
army and the a i r  corps by the inv i t a t ion  of  she sect ion and one main- 
t a i n e d  by t h e  comnunications zone sect ion,  Personnil, th;n sppre- 
hended fo r  minor Offenses, were taken before ths summ~ry court Of 
t h e  force t o  which they belonged. The punisbents  inposed by the 
vzr ious courts  were comparable, but  they did not evoke c r i t i c i s n  of 
t h e  individual  so ld i e r  o f  the air o r  g roud  forces t o  t he  saxe ex- 
tent as did the same punishment when inposed by a s w a r y  court of  
t he  communications ?Oh? section. 

Oce camunic?tiqns zone 

SECTION & 

--- SPECIAL COuIITS-i,&3TIAz 

53. Becords are  not nor avai lable  of  the number Of cases t r i e d  
by s o e c i a l  courts-martial  i n  the European Theater of Operatior.s, but 
a f a i r l y  complete total of  the nuubber t r i ed  i n  the a i r  and se rv ice  
f o r c e s  is 43,103.5 x large m a j o r i t y  of the judge advocates po l l ed  
b e l i e v e  thar. these courts  were e f f ec t ive  instrumentali t ies i n  the  
adminis t ra t ion of mi l i t a ry  j u s t i c e ;  but thero is ar underlyirg cur- 
r e n t  Of f e e l i n g  tha t  they were haphazardly appointed and coopwed 
Of i n fe r io r  personnel,  and that t h e  revie* of  the records of t r ia l  
(both by the revievririg authority and t h e  general court-martial au- 
t h o r i t y )  wae t o o  perfunctory.6 The thought is shared by alnost  a l l  
t h a t  inadequate f a c i l i t i e s  for  t h e  confinenent of  garr ison p r i s b  
ners  materially impeded the  e f f ec t  of these courts i n  t he  conmand. 
f'@.V suggest that the ju r i sd i c t ion  of the cour t  ba enlarged 60 that 
it may impose sentences of confinement up t o  one y e w ,  but  not a dis-  
honorable dischnrge,  and there  a r e  a few who w o u l d  emble spec ia l  
courts-mart ia l  t o  impose t o t a l  f o r f e i t c r e s  far z f ixah  p r i n d  not t o  
exceed one year .7 

a. The nost  recurring suggestion i s  t ha t  there  should be a 
_.--- - % 

4 ,  

5. 
6, 

f n  the P a r i s  Ifpolice comts , t f  abaut 10% of the c s e s  r e su l t ed  i n  
a c q u i t t a l s .  
See par 4 ,  t h i s  study, and iipcendices 2 and 3 .  
The Assis tant  Judge Advocate General said that  ~ p n y  Of thase 
records showed i r r e g u l a r i t i e s .  
advocate r e p l i e d  t h a t  special  courts-ntCtiEl W e r e  "effect ive" in 
th& they executed t h e  will of the cQwan8ar, but t ha t  they 
not be considered tleffective" fron the standpoict of d i s t r i b u t i v e  
J u s t i c e .  
The argument made i n  support of t h i s  Suggestio3 i s  t h a t  hauled@j 
that al lotments  t o  dependents could be stopped would O F r a t e  as a 
convincing de te r r en t ,  

i J  Cir 9,  14 Dac 1944. One Judge 

7. 
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lawyer e i t h e r  on the cour t  or i n  a pos i t i on  of immediate supe rv i s ion ,  
euch &s a l e g a l  Officer A t  the r e g i n e n t a l  level .  
intended t o  erpedite t he  d i spos i t i on  of Ca686 is that  the  judge adv- 
cp te  (or l e g a l  o f f i ce r )  be authorized t o  accept pleas 3f N i l t y ;  
then  prepare 8. sunmsry hf the  f a c t s  of  the cme and B b r i e f  of t h e  
law (when des i rab le)  and subnit  i t  t o  t he  appointing a u t h o r i t y ,  \rho 
would f i x  the puniahnent. 

h suggestion 

54. Personnel. Almost  everyone char ed with the a d n l n i s t r a t i o n  
of n5lit-y j u s t i c e  experienced considerabfe d i f f i c u l t y  In o b t a i n i n g  
q u a l i f i e d  personnel f o r  general courts-martial  cour t s .  
conpanders Often t r i e d  ( Id th  succegs) t o  prevent the d e t a i l  of their  
nore ab le  o f f i c e r s  t o  a cour t ,  o r  p e r s i s t e n t l y  a t t e i p t e d  t o  have t h e n  
reaoved, once they ha& been naned. 

Subordina te  

a. A very subs t an t i a l  nunber o f  judge advocatcs say that  it 
should be Ju r i sd i c t ione1  tha t  the law nenber be a nenber of  t h e  Judge 
Advocate General’s Departnent; a l l  the  others agree t h a t  he shou ld  
at l e a s t  be a lawyer. Sone state that his  atteidznce at t h e  trial 
should be conpulsory in a13 cases and others contend tha t  his rul ing6 
on all in te r locutory  n a t t e r s  should be final. 
the law nenber vote  on e i the r  t h e  f ind ings  or sentence: they WCUld 
separa te  h i n  f ron  t h e  r e s t  of t h e  cour t  as 3 judge is separnted fron 
the jury in c i v i l i m  cour t s .  Another t rend  of opinion i s  that the 
law mnber, regard less  6f his s e n i o r i t y ,  cssune the  dut ies  n o w  per -  
forbed  by the  pres ident  o f  the  cour t .  

few would not have  

BRSe sec t ions  in t h e  European Theater of Opera t ions  
were usually ~ b l ~  t o  obtain ccmtetent law menbera 
by utilizing p o r t  judge advocatsa for t ha t  purpoae. 
Other cminands i n  t h e  rear  were frequer.tly s u p p l i e d  
law menbers by  claims uni t s  who were ur-iforwly CO- 
opera t ive  and h e l p f u l  i n  t h i s  respect.  

counsel 
6 0  h l 8 n y  

b l e  f o r  

b .  Able and qua l i f ied  t r i a l  judge advocates and defense  
yere  as d i f f i c u l t  to secure  as law neubers, largely bec2,use 
t r a ined  and s k i l l e d  lawyers i n  the army ?rere not nade E V E i k -  
t hese  Offices. 

Too f r equen t ly ,  defense oour+sel were not le.wyere 
and t h e  r i g h t s  o f  t h e  accused were i n s u f f i c i e n t l y  
p ro tec t ed  b y  improvident 8 t i pu la t lons ,  Inadequa te  
or no cross-examination of  t he  prosecut ion’s  w i t -  
nesses and f d l u r e  t o  object t o  ir?proper evi- 
dence.B Adnonition by the Brsnch o f f i ce  of The 
Judge Advocate General with t h e  European Thea te r  
of  Operations t o  obta in  defense counsel of rank 
and ab l i t y  equal  t o  that o f  the  trial judge  ad- 

was made that  t he  general ca l ibre  o f  the de fense  
would be improved if the defense counsel were not 

vaca te  4 was on ly  partly effective.10 A sugges t ion  

- .  
8 .  Sec V I ,  i.j C i r  9 ,  14 Dec 1944. 
9. 
10. 

Par  1, hJ C i r  5 ,  4 Oct 1943. 
One s t a f f  judge advocate !mote The General Bosrd: 
experienoed defense counsel a r e  t h e  weakest part today i n  the 
court-martial  system. ‘I 

“beak and ln-  



nembers Of the appointing authority 's  commd. 11 

Trial judge advocates, i n  the ~ u c p e ? ~  Theater of 
?Pera;ions I U S U a l l Y  Wre lawyers end, generelly,  
Perforfled the i r  duties i n  a creditable namer.  
The burden of routine c l e r i ca l  ana a h i n i s t r e t i v e  
work !laced upon then i n  3 thezter of operq.tions, 
where f r w e n t l y  both transportation and com.ui- 
cations i"-e whclly inadequate, caused so:;e i y p t -  

t en t ion  t o  the  Purely 1egs.l uhases of t h s  tr ials 
of t he i r  cases. 
s t a t i c  personnel, such P.S l n f m t r y  divisions,  they 
becane well t ra ined  in  n i l i t p r y  1 2 ~  a.nd prac t ice .  
I n  other coLuxnds, where tha personnel were nore 
t rans ien t ,  records of t r i d  ref lec ted  a lr?ck of 
f , m i l i s r i t y  with mili tary law snd'prnctice on the  
p a r t  of trir.1 judge advocntes. 

(2) 

I n  cc"nds with co~pp?ra,tively 

c.  The Slrvev conducted by the Judge Bdvccate Section of 
The General Bowd disclosed th3.t 56 percect of those expressing 0.n 
opinion believed tha t  que.lifled en l i s ted  ne? should be det?.iled f o r  
duty a6 members of courts-nartizl;12 2. m j m i t y  thought tb-ey should 
not be t r i a l  judge advocat,es but t h a t  they should be zpuointed de- 
fense  counsel. Sone vho o?pose having enlisted nen 3.s t r i a l  judge 
advoce.tes 3r defense counsel favor the i r  apLplo0in:nent 3s ?.ssista.nts. 
Pr i soners  intervieved at discipline.ry training centers 2nd g u r d  
houses almost unanimously said thst they rvould h3.m been be t t e r  Satis- 
f i e d  had en l i s t ed  tien sat on the courts thbt t r i e d  ther. Officers 
who f w o r  t h i s  change doubt that i t  would i n p w e  th? quali ty of t he  
court o r  change the  general  trend of findings and sentences, but they 
wgue thnt such 4 policy would increasc  the confidence of both en- 
l i s t e d  nen and t h e  gerxrs l  public i n  the adninistration of n i l i t s r y  
j u s t i c e .  Very few judge advocates believe t h a t  en l i s ted  nen should 
be on a court  t ry ing  a n  o f f i ce r ,  but those who do are decidedly em- 
p h a t i c  i n  a sae r t ing  the i r  p0sitiOn.l3 

55. Comand Control .  b i n i o n  of judge advocates who answered 

11. 

12. 

13. 

There were, of course, score8 o f  a51e defense counsel who 
conpet en t  l y  per form ed their  du t ies  , 
There was no au thor i ty  to d e t a i l  either enlisted cen or warrant 
o f f i ce r s  as court  c a b e r s ,  tri2,l personnel o r  investige.ting Qf- 

f i c e r s .  
fense omnsel,  although th i s  was discouraged. 

An accused was f r e e  t o  select  e i ther  as  a 6 p e C i s l  de- 
See Ph-27-255, 

par 73, p .  66. 
An i n f o r m 1  smpling w ~ s  nade mong the  en l i s ted  personnel Of 
Headauarters P i f teenth  US Army t o  deternine the  reac t ion  O f  the  
en l i s t ed  men t o  the  proposit ion of lzcluding en l i s ted  rien on 
Courts-martial, The question put was: "Do you think en l i s t ed  
nen rerould have more confidence i n  courts-nsrtial  i f  en l i s t ed  
Personnel were inc'luded 3n the court?" 
swered with en unqualified "yes .Ir 
negxtive. 
t ha t  Officers,  carefu l ly  chosen, trauld be r o r e  sa t i s fac tory .  
The majority answered "yes" with th? qua l i f ica t ion  tha t  the  
en l i s t ed  men be carefully chosen. x s l a l l s  s ~ r v s y  was C3ndUC- 

t ed  st Headquarters, Seine Section, Theater Service Forces, Fa- 
ropean Theater. 
and the r a j o r i t y  qualified t h e i r  answers in the sane manner as 
t he  major i ty  at Headquarters Fifteenth US k n y .  

About 25 ner cent an- 
A very fevr mswered i n  t h e  

Sone who answered "no" did s o  i r i th  tne qualificRtiOn 

There, all enl i s ted  nen voted i n  the a f f i rmat ive  
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t h e  questiOnn?Are d i s t r i b u t e d  by The GenerRl Board, or were pe r sona l ly  
interviewed, is emphatic that the re  (ma t o o  much commd in te r fe rence  
by t h e  appointing a u t h o r i t y  i n  the  functioning of  cour t s -car t ia l  in 
t h e  European Theater o f  Operations. 
attempted, @ad largely acconplished, by l e t t e r s  of con-concurrence, 
adnoni t ion  and " i n s t r u c t l o n ; n  by personal discussions Mith the cour t ;  
and by chenges i n  t h e  d e t a i l  for tha  cour t ,  It  was rare *.en, i n  
t ime,  cour t s  d id  not r each  r e s u l t s ,  p a r t i c u l a r l y  a6 t o  sentencos, 
d e s i r e d  by t he  appoin t ing  au thor i ty .  

Control of courts-martial  was 

8 .  T h i s  lack  o f  confldenoe I n  the independence o f  the cour t s  
c m t r i b u t e d  t o  cause only 39 per cent of  the judge advocp.tes who voted 
on t h e  ques t ion  t o  favor allowing courts, under the  present systen, 
t o  fix sentences,  and some Of these would fo rb id  coment of k ind  
on the  f ind ings  or sentence by t h e  appointing or other comrand au- 
t h o r i t y .  The mjorlty of the  negative 61 psr cent on t h i s  question 
fS ,VOr  an independent senter-cing body answerable directly 8nd only t o  
t h e  thee.ter conuender or t o  the  Ass is tan t  Judge Advocate General wl th  
t h e  thea t e r .  About 18 pcr  cent be l i eve  tha t  genera l  courts-martial  
should  be co rp le t e ly  separa ted  fron t h e  c m a n d ;  others would have 
sen tences  f ixed  by t he  19;w nenber, whose aonmmd respons ib l l i t y  would 
be  d i r e c t  t o  the Ai s i a t an t  Judge Advocate General for t h e  thea t e r  of  
Operations 1nstea.d of t o  t h e  reviewing au thor i ty .  

66. Pernanent Courts. Sone cor"3mds ! a t i l i zed  r e b t i v e l y  perma- 
nent  cour t s  when snd where it vas Doas ib la  t o  do so and repor t  t h a t  
t h e  procedure cont r ibu ted  t o  a b e t t e r  adn in i s t r a t ion  O f  nilitnry jus- 
t i c e .  The systen i s  a r i t i c i z e d  by sone, for it i s  sa id  that such 
c o u r t s  a r e  inc l ined  t o  becone callous and impose umonscibnable Sen- 
tences .  This was t r u e  i n  s o m  c4se8. The sentences inposed by a 
oourt es t8bl i shed  in l ies tern Esse  Sec t ion  f o r  t r ie l  of  First u. s. 
Arcy and o ther  oonbat troops dhor t ly  before  D-Day ( 6  June 1944) were 
so severe  tha t  a lmost  all o f  them were reduced at l ea s t  60 per  cent 
by t h e  reviewing au tho r i ty .  Re la t ive ly  permanent courts appointed 
by t h e  Cor:w"nng General, Seine Sect ion ,  Comunications Zone and 
s i t t i n g  i n  P&ris, France, irJpoaed dea th  pena l t i e s  f o r  deser t ion ,  
none of which was executed, on 11 accusad between 8 isiarch 1945 and 
27 A p r i l  1945.14 i bve r the l e sa ,  t h e  g rea t  n a j o r i t y  of  judge adW- 
c a t e s  who expressed an apinlon favor per.mnent courts, A few o the r s  
approved p a r t i a l  pernanency, t o  be  a t t a ined  by d e t a i l  of a permanent 
p r e s i d e n t ,  law meinber, t r i d  Judge advooate and defense aounsel. To 
circumvent t he  tendency towqrds harsh smtences ,  SOIB propose tha t  
t h e  permanent peraonnel s h i f t  and interchange, f rm Cour t  $ 0  cour t .  
The euggestion t h a t  gznera l  cour t s -nas t ia l  move in circuits i s  not 
gene ra l ly  favored although i t  has s t rong  support .  h e  i s f a n t r y  ai- 
v i s i o n  j u k e  eavocate favors abol i sh ing  courts within o r  f o r  an  Organi- 
zation and e s t ab l i sh ing  them by a r b i t r a r y  theater-wide g e q r a p h i c a l  
d i s t r i c t s .  
d i c t i o n  of the courts of t he  dis t r ic t  i r r e spec t ive  of their orgmiz* 
t i o n e ,  

A11 troops wi th in  the area would come under the juris- 

14. General Court-Martial Orders ITos 364, 395, 399, 427, 430. 442, 
445, 449, 454, 455, and 456, Headquarters US Forces, European 
Theater,  1945. 
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57.  f o r  the f l i l l t s r y  Comission.  ,,ilttary conr;is- 
d o n  is a t r i b u n d  established t o  t r y  persons not subject t o  oil? 
military 12w who m e  charged with viol-ltions of the l8ws of 1e.r o r ,  
i n  places szbject  t o  mili tary government or m r t i a l  r u l e ,  far of- 
fenses e i t h e r  of a c i v i l  nature or  against the reguh.tions 3f the 
military a u t h ~ r i t l a s ~ ~  I t  derives i t s  origine.1 sanction ?s  5. neces- 
sary agent f o r  the  due prosecution of war  and ex is t s  under au thor i ty  
of tha laws of W?.r.' 
wthorized by the Art ic les  of 

Though not created by s t z t u t e ,  it has been 

58. Authori ty  Aopoint ii.ilit.ry Cormissions. Par.sgrp.ph 41 
of Field M8,xual 27-5, "iv,ilite.ry Government snd Civi l  Affairs," 22 
Decenber 1943, provides: 
be n.ppointed or convened by the off icer  i n  c o n "  i n  the  ther.ter of 
operotions. Re nay deleg?te t h i s  ?over t o  subordinate comanders or  
civil affairs of f icers .  , .I1 The Conmanding GenerP.1 o f  the Zuurupean 
Theater @f @era t iom mthorized lirny Group commders, CormUnic=tiOns 
Zone section comnmders, and the Conmanding General, United S ta tes  
S t r - teg ic  A i r  Forces i n  h u r q e ;  t o  a b o i n t  n i l i t r l ry  comissions f o r  the 
t r ia l  of persons subject t o  the jur i sd ic t ion  of n i l i t a r y  connissions 
and charged wi th  espionage or with such v i o h t i a n s  of the laws of w%r 
FIS threatenek 3r inpa.ired the securi ty ,  effectiveness o r  a b i l i t y  
o f  t h e i r  forces  o r  t h e  nercbers t h e r e ~ f . ~  The =my group comnnnders 
were enpaxered t o  delegt te  such au thor i ty  t o  subordinate C"nde rS  
and the power WRS granted t o  the cornanding Genera l ,  First United 
States Krny on 1 Septenber 19445 and t o  the other Arflias at l a t e r  
dates. 

"Li l i ta ry  comnissions and provost courts  nay 

kacluii14 

JURISDICTIQ L J D  PXX3DDu"hE 

59. Jur i sd ic t ion .  The authority granted by t h e  Cosamding 

1. 

2 .  

3. 

4.  

5 .  

Fairman, Law of martial Rule (Zd Ed, 1943) pp 272, 262-278: p a r s  7, 
356, I% 27-10, Rules of Land Varfare, ..I)., 1 Oct 1940. 
k'inthrop, E'iilitary Law and Precedents (Zd Ed, 1920 r e p r l n t ,  pp 
831-846, 
aW 15, 36, 48: EX parte  Quirin 317 U.S. 1; h i l i t e r y  Connissions 
and Provost Car t s  with P a r t i c u l x  Regard t o  Procedure Including 
Rules o f  Evidence, 25 Sop 43, by L t  Col hdwin Green, JAGD, JA 
Section, Hq $TWSk; cf par  2 ,  ha:, 1928. 
ETOUSA Cable No. E-45664, 29 kug 44, as mended b y  ETOUSB Cable NO. 
E-45694, 30 aug 44 t o  CG, 12 Arny Gp; L t r ,  Hq ETOUSB, 1 9  Nov 44, 
AG 334 subj: "Authority t o  Appoint i i l i t a r y  Connissions," 
t p  
OpGA, subj: "Authority t o  Appoint h i l i t a r y  ConnissiOns," to CG, 
US St ra teg ic  A i r  Forces i n  Xurope; I t r ,  Hq ETOuSA, 24 Dee an 110 

f i l e ,  subj: "Authority t o  Appoint h.ilitary Comissions," as 
amended, i n  the case of CWn 
L t r ,  Hq 12 krny Q, 1 Sep 44, 250.52 (JX), subj: 
b l i l i  t m y  Comin s i  ons .I' 

CGs, 6 ,  12 ,ray Gp; Ltr ,  Hq El"%, 14  Jan 45, XG 250.4/1 

Section h"JUkrs- 
"&?Polntnent of 

47 



General, European Theater of Cperatlons f o r  the appointn- =nt of n i l i -  
t s ~ ~  c3.missions contained ce r t a in  jur isdict ional  l i n i t a t ions  and 
procedural reauireaents ,  
n i s s i o n  regulat ions of 12 Amy Group slld 6 K r q  Group.6 
l a t ions  authorized the  t r i a l  O f  persons genarally skbject t o  the 
j u r i s d i c t i o n  of such corollissions who were char& w i t h  espionage 
or  a i t h  such violat ions o f  the laws of \gar 4 8  threatened or inpaired 
the secu r i ty  of the  United Stetea forces or the effectiveness utd 
a b i l i t y  3f such forces or  the nembers thereof, I n  order t o  avoid 
repriszls aga ins t  Allied prisoners of war, w a ~  criclinals not i n  
those authorized Categories vere not t r i ed  during the h m t i l i t i e s .  
h r t h e r  l i n i t z t i o n s  o r b  j u r i sd i c t ion  were contained i n  l e t t e r s  t o  xrny 
comanders authorizing the appointnent of n i l i t m y  comiissions, lrhich 
withheld peruiss ion t o  exercise ju r i sd i c t ion  over offenses connit- 
tad  by nat ionals  Of and cer ta in  other c ivi l ians  i n  Frmce, Belgiun, 
Luxeuhmrg, ar.d The icetherlands. 
t o  exerclse  ju r i sd i c t ion  Over offenses COnnitted i n  Gernany unless  
they were cormltted ir. an area p r i o r  t o  the establishment of nil i t21-y 
goverment over that area and before procknat ions,  laws Rnd ordi- 
nances of n i l i t w y  govsrment apylicable t o  a l l  persons in such m e a  
were Issued. 

These were supplansnted by militaT con- 
Thsse regu- 

Furthernore, they were not a u t h o r i z d  

60. P r ~ c e t u r e , ~  The comiissions were required by such regula- 
t i o n  t o  be corqosed o f  not l ess  than three comiasioned off icers  of  
the United S ta t e s  Amy, and a t r ia l  judge advocate er.d defense counsel.  
It  had p o w r  t o  nake ru l e s  of procedure deened necessvy  f o r  a f u l l  
e.nd f a i r  trial of the accused, hpving regard for .  without being bcund 
by, t he  rules o f  procedure mi evidence prescribed for  $enere1 courts-  
narti.11. Such evidence could be adni t ted 9.5 hsd, i n  the  qpinion Of 
the president  of the, president of the comisslon, probative value 
t o  a rertsoneble np.n. The concurrence of a t  least two-thirds of t he  
eenbers o f  the  cormission present at the  t i ne  Of voting !@-s re- 
quired for  a conviction o r  sentence. 
lenge f o r  cziuuse, an oath s i n i l a r  t o  tha t  provided i n  - t i c l a  cf %Z 
19. f o r  the swearing of a , l l  witnesses; for fees and allowrnces of w i t -  
nesses; m d ,  if the Rccused desired,  t h e  r ight  t o  have the proceedings 
of t hc  connlssion interpreted i n t o  h i s  awn languege. 
l i n i t z t i o n s  inposed by superior authority,  n i l l t e r y  cowlssibns could 
inpose f i n e s ,  imprisonment I-t kard labor and deEth. 
l imited t o  penal t ies  authorized by the kanual f o r  Courts-Hartial, Or 
the lavm of the flnited States o r  t he  t e r r i t o ry  i n  which the offense 
was c o m i t t e d  o r  the t r i a l  held. Provision VRS nade f o r  a record of 
t r ia l  and I t s  exmination by the s t a f f  judge aiVoCate before ac t ion  
by the  reviebring authority.  
Confirnation by t h e  Omy Group cormander, a f t e r  exmin?kion O f  t h e  
record by hi0 staff judge advocate, was required et f i r s t ,  bu t*  l a t e r *  
Army cormanders viere a u t h o r i z d  t o  execute death Sentences UPon 
approval of t h s  sentence, except where COnfirZ12tion V r a S  e w r e s s l y  re- 
quired i n  pa r t i cu la r  cases by t h e  may grow r".nder O r  Theater 

There were provisions f o r  chal- 

Subject t o  the  

They were n o t  

In cases Involving a sentences O f  death,  

- 
6 .  

7 .  

Cir 14, Hq 12th yrny Gp, 2 Oot 44, a s  mended by C i r  21, saue hq, 
28 Dec 44; Cir 9 ,  same hq, 6 har 45: C i r  13, sane hq, 29 Xpr 45 
m d  Cir 15, same hq, 11 Jun 45; GO No 11, Hg 6 Army '$, 1 Dec 44; 
GO 2, H q  6 Amy Gp, 11 Jan 45: GO 14, Hq 6 Army Gp, 6 M a r  45; see  
~ l s o  p e r  42, 2'&1 27-5, VD, 22 Doc 1948: p a  7, lQi 27-10, In, 1 OCt 
1940: p a r  3 l t r ,  Hq 12 Arny Group, f i l e  383(G1), subj: "War 
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Coimander. This au tho r i ty  t o  execute sen tences  without confirnation 
by A m y  Group comanders was given t o  krmy c o m m d e r s  i n  December 1944, 
because of t he  necess i ty  f o r  expedi t ious  tr ial  and prompt execution of 
Germans g u i l t y  of b R t t l e f i e l d  of fenses  during t he  Ardennes Campaign. 

61. Cases Tried. From September 1944 t o  the  termination of 
hos t i l i t i s s ,  13 cases involving 29 accused yarere t r i e d  by  h e r i c a r .  
m i l i t a r y  comissions.8 All were charged as sp ie s .  except one. vho 
was t r i e d  on 7 April 1945, f o r  murder o f  tv0 Anerican pr i soners  O f  
war, Of those t r i e d  as sp ie s ,  20 were also aharged with wrongful 
use  of the Anerican uni forn  r l t h  i n t e n t  t o  commit h o s t i l e  a c t s ,  and 
one with a t t enp t ing  sabotage.  
26 sentenced t o  death;” two of the death  sentenoes were cawmuted t o  
l i f e  itiprlsonnent ,I1 The others sentenced t o  dea th  were executed by 
k n g i n g  or by shoot i rg .  

O f  those  t r i e d ,  t h r e e  were s c q ~ i t t e d , ~  

8. 
9. ao l f  Jesch, Heinrich P i p i t z ,  Karl h e l l e r .  

12 xrny Group I k v  Cr ines  Trial Report,  31 July 1945. 

10. Guenther Ohletz,  Stefan Kotas, Joseph !,ende, Hubert k l b r e c h t ,  
Hubert Rzwe, Guenther B i l l i n g ,  l ~ i l h e l u  Schmidt, k n f r e d  Pernass  , 
Charles h ‘ i l l i a n  I’liesenfeld, fianfrod Bronny, Hans Beich, k r n o  
Krause, Guenther Sch i l z ,  Erhara Miegel, Horst Goerlich, Robert 
Pollack, R o l f  B e w e c i a  heyer, Hzns k i t t s a c k ,  O t t o  S t r u l l e r ,  kl- 
f r e d  Frar-z, Antoni J .  korztics, Richard Jakszyk, Erwln Brian, 
Joseph h u l l e r ,  Guenther Shulz, C u r t  Bruns. 

11. Erwin Brian, Joseph huller.  



62. In Fixed Arsas. 

i n  the h is tory  of the European Theater of Operz- 
tionsa large mnbers of troops assigned t o  divere orgmie&,t.ions f locked 
t o  London leave, Pas5 01 furlough and on temporary duty. &,in- 
t € P z "  Of d iEciPl lW mong sone, of these sc ld le rs ,  who f e l t  the f ree-  
dom incident  t o  beirg mag; frr-1 t h e i r ,  rmn corm,nds and in  the  aergast 
c i t y  Of th2 '+'crld, Was not an easy task.  
der5 To. 5c, Eeadquarters European Theater of Operation-,, 16 act& 
ber 1942, waa published t o  ensble the Connandi7g Officer, London 
Be.se Connand. t o  discipl ine a l l  soldiers  i n  the London mea. I t  
provided that he should heve speci8.l and suncp,ry c o u r t - n a t i a l  j u r i s -  
dic t ion  O f  all troops f o r  offenses c o m i t t i d  rdthir. *tgesgrirpfliczl 
l i n l t s  O f  his cor.me.nd, with c e r t a i n  excepticns not inportant here .  
This a t h o r l t y  wns enlerged by Gener s l  k d e r s  No. 7 ,  2 February 1943, 
which extended the power of the  Comanding Officer, London Base 
Command, t o  t r ia l  by general court-r.iartia.1. This policy w2.8 con- 
t inued by subsequent g e n e r d  Orders (London Base Conmnd l a t e r  
became Central  Base Section) and wag extended t o  Paris, T r a c e ,  
a rea  when Central Ba 8 Section ims resct iveted RS Seine Section, 
Connunications Zone.' k t  the cessat ion of h o s t i l i t i e s  in the  Z E r s  
pean Theater .  o f  Operations, Generd  Orders No. 130, Hesaqufirters 
&wopean Theater o f  Operstions, 26 Decenber 19.14, yes the applica- 
b l e  di rec t ive .  

Pwtragr%ph 8, General 

b. Large nuibers o f  troops were t r i e d  under the  provi- 
sions of these general orders, par t icu lar ly  by sunnary courts-nar- 
ti21 i n  both areas,a and by general courts-nmtial  i n  the  Par i s  
area ,  e.g., t h e  black m r k e t  cases .  
uent under Ar t ic le  of  lrar i04.  The survey conducted by t h e  Judge 
Advocate Section of The General Board deuonstrRted t b T . t ,  elthough 
nost  judge d v o c s t e s  who wefe on +Jty i n  t h e  E u r o p s n  Theater of 
%erP.:iona opposed EI genexal assu;qt iOn Of' court-nnrtidl jurisdic- 
t i o n  by one connand cver the troops of mother  (except by n u t u d  
agreere i t  ) , the  great  zaj or l ty  believed tha t  the  exceptions nede 
by tnese general orders were benef ic i s1  t o  the adnin is tmt ion  Of 
n i l i t m y  ju s t i ce .  

iiaw off icers  received punish- 

63. Inmediately befora &a (6  June 1948) nRny combat or- 
ganizat ions were confrcnted with the problen of  disposal Of C h r g e s  
which wprrmtea t r i a l s  by g o i e r a l  courts-martial. I t  was frequent ly  
i q r a c t i c a l ,  if not i t p o a s i l l e ,  for the accused's organizat ion 
t o  t r y  h in ;  off ice  equipment, forms, stRtiOnery were packed and 
waterproofed; off icers '  t i n e  was urgently nrrdrd. f o r  c ther  mi l i ta ry  
dut ies  Incident  t o  the  impending invasion. In such cases i t  was 

1. soc 11, GO 104, H~ ET'CILTSA, 18 Oct 44. This Directive also gave 
the CG, Seine Section, Com Z, author i ty  t o  adninis ter  punish- 

geographical l inits  of the Sect ion,  with c e r t a i n  inappl icable  
exceptions. 

ment under 104 upon personnel connitsing o f f a m 9  within the 

2 .  See p a r  52 of t h l s  Study. 
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the P r a c t i c e ,  the request of the  organization concerned, f o r  tb 
appropriate  base section cc”nder t o  assme ju r i sd ic t ion  and t o  t r y  
the accused. For only one example, t h e  Conmanding Officer Ca Weetern 
Base Sect ion a P P i n t e d  a permanent general cour t -mr t ia l  t o  s i t  st 
Bev por t  , Exland,  t o  t r y  cases arising i n  the Bristol-Newport srea. 
muring e.bcut 45 d v s ,  before and e f t e r  LDsy, t h i s  cour t  t r i e d  63 
offenders. nost of whom were nenbers of conbat organizations, no- 
tzbly t h e  F i r s t  United States  ~ r u y . ~  The r e s u l t s  of this procedure 
?.rere very EetiSfaCtorY; t r i a l s  were had pronptly and at a n i n i o w  
of inconvenience t o  the  personnel of the ground forces. 

64. Xfter  the Invasion o f  Northern F r a c e  and  t h e  quick nove 
of the  m e r i c m  forces ne?.r the h r n m  border, convenience d i c t a t e d  
t h a t  cases  involving civi l ians  or c i v i l i a n  vritnesses be t r i e d  near  
t h e i r  p lace  Of r s ~ i d e n c e . ~  Comnunications Zone Sect ions,  particu- 
larly Pdvqnce Section, Loire Sect ion,  Brittany B2se Section and l o r -  
nnndy Base Section, b y  nutual agrement  mong t h e  sppropri&e con- 
nandere, t r i e d  nsny grhlnd force soldiers  f o r  offenses of a c i v i l  
nsture o o m i t t e d  within the geographical %ree,s O f  the base sec t ions  
and sect ions.  
of the  offenses  involving c iv i l ians ;  i t  ims unsst isfsctory t o  t h e  
qxtent tha t ,  because of the  rayid covenent of t h e  ground forces  and 
overburtened connur.icetions, i t  was frequently inpossible t o  obta in  
records o f  the chnrecter of the accused‘s dervices rind evidence Of 
previous conviatlons. xnother disadvnntage o f  t M s  nanner O f  diS- 
posing of charges we.s that  offenders who were a l s o  guilty of n i l i -  
tary offenses, such 3s absence without lenve, solietines escaped 
pu3lshment for  thosc offenses because of the  i n a b i l i t y  o f  COmuICa- 
t ions  Zone comanders t o  o b t s i n  docunentpry o r  other evidence t o  
prove that p a r t  of the case. 

The procedure ?ias generally s a t i s f w t o r y  i n  disposing 

SECTION 16  

COiVDOiJxT ION 

65. Desertion &. There a r e  three general c lasses  of cases 
which arose i n  the European Theater of Operations involving c h i n s  
of Cordonation i n  which she results have been cr i t i c ized .  
f irst  group was the desertion ca6e where the accused w s  restored t o  
duty b y  soneone other than an au thor l ty  conpetent t o  order triel f o r  
deser t ion ,  an off icer  authorized t o  appoint general courts-nar t ia l .  
I n  these instances,  it vms inmater ia l  mcther  tha  soldier  was Fictuslly 
res tored  t o  duty. I’ihethgr he scqui t ted  hinself  credi tably bas d S 0  

not i n  p o i n t ,  
did not order the restorat ion WAS s conplete r e b u t t a l  of the s o l -  
d i e r ’ s  defenses6 

I n  t h e  

That t n e  general court-nartial appointing a u t h o r i t y  

R .  

answered i n  the European Thcater of Operations presented sone dif-  
f i c u l t y .  The f i r s t  ausstion arose ID cases where adnin is t ra t lve  
r e s t  o ra t ion  had beel  made but, due t o  c le r ica l  inadvertance, had 
not been executed, 
where condonation of desertion w s  pleaded, was whether o r  not 

3. 

In these cases, two other  questions which have not  been 

The second question, i rhersnt  i n  every CABB 

P 229, First US Army R q o r t  of Operatiofis, 20 O C t  43 - 1 XUg 
44, Annex ’No 20. 

4.  
6 .  
6. 

SQC IXp p s  6 c  , SOP l o  35, Hq XTOUSA, 1 6  Jul 44. 
F i n a l  After-Action Report, Hq 12 b l m Y  3. 
Cf 0 . 1  

ET0 6766 Amino, 1945. 
ET0 6524, Porgerson, 1945, C i s  E20 4489 &E&, 1945 and 
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condonation Of t h e  desertiop. const i tuted a bss t o  trial for the 
l e s se r  included offense of absence without leave. 

‘6. !& second +E ~f where condonation was clained 
t o  bar t r ia l  is illustra.Led by t h e  case of a. crew nenber of a plane 
e w M e 6  in coubat operational n i s s ions  ard bilsed i n  t h e  united K i n g -  
m. Twice he refused t o  f l y ,  f a l s e l y  s ta t ing t b t  he 
Thereafter he part ic ipated i n  various siniiar f lying oissions end 
received t h e  A i r  Medal for his a c t i v i t i e s  on those occzsions. 
Subsequentl;r he Was brought t o  t r i a l  for h i s  f a i lu re  t o  f l y  the two 
times mentioned; he pleaded constructive condonat ion but uas convict- 
ed of a violation Of the 96th Ar t i c l e  of War and sentenoed t o  be 
confined f o r  25 yews .  
view i n  t h e  Brmc:? Office of The Judge Advocate General with t h e  
b o p e m  Theater of Operations, a f t e r  holding the record cf t r ia l  
l ega l ly  su f f i c i en t  t o  sustain t h e  sentence and tha t  condonation d i d  
not r e s u l t , 7  s a i d  tha t  condonation in such a case could be the re- 
s u l t  only of “a d i r ec t  mndate f r m  Congress or  R direction from 
higher authority.1’ 

ill, 

Hclpless under existing law, a bosrd o f  re- 

67. The t h i r d  elms of cases where condonation was pleaded 
c m  be i l l u e t r a t e d  by mother cflse. 
without l e w e  i n  another theater  of opemtions on 24 hay 1943: he 
surrenderea t o  mi l i t a ry  authori ty  on 22 Ju ly  1943. 
a l t e r n a t e l y  confined. hospitalized ana Rgein confined until Ju ly  
1944, bu t  had been shipped t o  Englmd i n  the nemtine.  
t ha t  i n  July,  1934, he w.s given the choice of returning to duty or  
stsnding trial by court-nartisl .  He he elected duty; i n  any 
svent,  he bient t o  the European continent i n  December, 1944, %nd 
joined an infantry division i n  Luxeabourg the s a m  nonth. There- 
a f t e r ,  from Bebrwiry t o  Hay, 1945, he Saw act ion i n  Gerrvlny and 
vent t o  Czechoslovakia with 9. f i e l d  a r t i l l e r y  bat ta l ion.  He 
e s n e d  f i v e  b a t t l e  s t a r s ,  three of them a f t e r  res torat ion t o  
f i gh t ing  s t a tus .  
1945, t r i e d  f o r  desertlon because of h i s  absence i n  1943, convicted 
of absence Nithol;t leaye and sentenced t o  COnfinement for 20 Y e a s ’  
The Sentence, including that po r t ion  of it adjudging Cfshonorable 
discharge was executed. The clained offer Of Co~don~tdon  was not  
indorsed i n  h i s  service record; no r u l e s ,  regulations Or cus tom 
indicated tha t  such an indorsenent should O r  Could be 

k soldier absented hinself 

The so ld i e r  was 

He 

He was placed i n  a r r e s t  i n  quarters On 1 June 

SECTION 17 
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69. Phe Ground Force Replacement Systen was establ ished a6 a 
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s e p a r = t e  colnriand e d l y  i n  19441 
depbts ( l a t e r  ca l led  reini!oi.tement depctg) wefe under t h e  comanders 
of t he  base sections i n  which they  wefe iocated andi t he re fo re j  pre- 
sented no pecul im edmic i s t r a t ive  mi l i t a ry  j u s t i c e  p rob lem.  When 
t h e  separa te  conmand was es t ab l i shed ,  ge r&r i l  court-mez-tis1 juris- 
d i c t ion  renained i n  t h e  base  sec t ion  conmander; that  was the only 
a t t r i b u t e  of c o m n d  t h a t  he had. D i f f i c u l t i e s  immedietely %rose 
over the en t i r e  adu in i s t r a t ion  of  military j u s t i c e  a t  t h e  depots. 
In most instances the  permanent o f f i c e r  cadre at the depots was 
i n su f f i c i en t  nuuer lca l ly  t o  o s e r s t e  e f f i c i e n t l y  e genera l  court- 
w r t i a l  wl th iz  the  depot. Use of onsual o f f i c e r s  was found t o  be 
unsa t i s f sc to ry ,  l a rge ly  bemuse  of t h e i r  t r a n s i t o r y  s t a t u s .  Depot 
commders  sonetines r e fused  $ 0  nominate o f f i c e r s  f o r  courts other 
than t l -e l r  own; base s e c t i o n  conmsnders were r e luc t an t  t o  appoint 
t h e i r  own pereonnel t o  t h e  depot cour t s .  
nsnd power ir. t h e  appointing nnd reviewing w t h c r i t y  r e s u l t e d  i n  
poor p r e - t r i a l  work and t r i a l s  which d i d  not r e f l e c t  c r e d i t  upon 
m i l i t a r y  j u s t i c e .  The basic prob lem were never solved although 
i n  a few instrances i n t e l l i g e n t  c O q % r a t i o n  between t h e  connand6 pro- 
duced outstanding exceptions t o  t h e  average unsa t i s f ac to ry  leve l .  

u n t i l  that t i n e  the replacement 

This lack of  general c o w  

70. The t i i e l  of an accused de l ibeza te lx  intended t o  c l ea r  h in  
Of t he  charces i s  a t r a d i t i o n  of the a n y ,  born o f  necess i ty  %here  
S t a t e  and Federal  c w r t s  have concurrent j u r i s d i c t i o n  with nilitary 
au thor i ty  over soldiers. In  t h a  European Thes te r  of operations no 
fo re ign  power could prosecute  an h m r i c e n  s o l d i e r  except ,  i n  the 
United Kingdor, upon the  request of t h e  Knericiln ambassador,1° 
Nevertheless,  c-ny o f f i c e r s  exe rc i s ing  general  cour t -nmt ia l  j u r i s -  
d i c t i o n  in the k o p e a n  Theater of Dperfitions r e fe r r ed  nmeroue 
charges of "m%nslmghterft t o  genera l  courts-mrtifll, casa8 involving 
s e n t r i e s  or  d r ivers  of vehic leb ,  rihere acquittals were v i r tua l ly  a 
c e r t a i n t y .  The records o f  the Branch Office of The Judge B d " 3 e  
General with t h e  hi-opean Fhenter of  Operetions d i s c l o s e  that f rom 
1 January 1942 t o  8 iLay 1945, 167 accused were a c q u i t t e d  Of in- 
voluntwy rens lwgh te r  cha rges - - s t a t i s t i c s  vrhlch r e f l e o t  t h i s  un- 
n e c e s s e y  use o f  ger,er?l  c a u r t s - m e i t i d .  

71. % v i s i t i n g  Forces A c t  is t h e  name comonly  given t c  t he  
United S ta tes  of  h e r l o a  (B l s i t i ng  Forces) Act,  1942, and the  agree- 
ments between the B r i t i s h  Oovernnent and t h e  governnent of the Unite& 
S ta t e s  r e l a t ing  t o  J u r i s d i c t i o n  over t he  m i l i t a r y  and n a v d  forces  
of the  United S ta tes .  
conpetent mer i can  arny and mval a u t h o r i t y  would t ry  t h e i r  army and 
navy personnel for c r imina l  offenses committed by them i n  the  United 
Klqgdon. 
reques t  o f  the knarican Anbassador. 
ing the e n t i r e  time American m i l i t a r y  and navel  personnel wera i n  
t h e  United Kingdcu,ll 

a. 

LQ b r i e f ,  t he  B r i t i s h  Government agreed t h a t  

The B r i t i s h  exerc ised  c r i u i n a l  j u r i s d i c t i o n  only Upon th8 
It, w-fi8 invoked only tn lca  dur- 

I t  was the e s t ab l i shed  po l i cy  t o  n o t i f y  l o c a l  of f l -  
cinls and other8 direotly concerned, by l e t t e r ,  o f  the outcome of 
oourts-martial trials f o r  offenses aga ins t  the  peace and q d e t  Of 
a civil community, o r  i n  v i o l a t i o n  of local law, or aga ins t  persoas 
na t  members o f  Hnerican military o r  naval commndE.12 

10. 

These b e t e r s  -- _--____-.-.----d 

See Sec 1, Vis i t ing  Forces Act (6 Bug 42), an& the  exchange Of 
notes between the United S t a t e s  and t h e  Unlted Kingdom, dated 
27 S u l  42. The only known uses  of  t h i s  exceptior,  were i n  the  
cases o f  Sergeant Peters and P r i v a t e  Hulten. 

Cases of Sergeant P e t e r s  an& P r i v a t e  Hulten. 
Sec 11, par 5a, Cir 72, H q  ETGUSA, 9 Sep 48, 

See par 71 Df t h i s  
EtUdy. 

11, 
12. 
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contained an expression of regre t  an6 expresset t h e  hope that there  
would not be a recur rence  of such inc idents .  The execut ion  of this 
pol icy  %%s favorhhly received by t h e  B r i t i s h  publ ic  an?. ?.ecidedly 
he lp fu l  i n  maint0:ining f r i end ly  r e l a t i o n s  bet,ureen resiclents of t he  
Unite? Kingdom and the a&erican f 0 r 0 e s . l ~  
proceedre rims rete.iner? an.? app l i ed  On the Continent a f t e r  t h e  inva- 
s ion  of northern Prance ,14 

Fhs p r i n c i p l e  O f  t h i s  

b .  The a lminis t rmt ios  of t h e  l e t t e r  snd s p i r i t  of the 
Vi s i t i ng  7orces.Act ves without unusuzl incident except t h a t  e m l y  
i n  the  w r  some question8 .%rose whether merchant semen1' vere  ex- 
cluded from the provis ions  of t h e  X C t ,  p a r t i c u l s r l y  where t h e  of- 
fenses  committecl were customs v i o l a t i o n s  instezil of c r i m i n d  offenses. 
B r i t i s h  au tho r i t i a s  contended thRt e. viols. t ion of customs lzw bias 
not 'I orimins.1 act  an$. t ha t  I t h e r e f o r z ,  t h y  might lRbifully pdnish 
such a.n offenaer.  I n  one i n s i m c e  4,tl&esst, the B r i t i s h  pos i t i on  
was w c e p t d  by xmericen m t h o r i t i e s .  The power of t h o  8.rmy 8 . d  

n w y  t o  punish merchant seamen for r.?.mittedly c r i m l n d  offensEs 
wh214 conmittel. on shore  W ~ S  narrowlg l imi t& t o  c r s e s  vhere serious 
mil i t a ry  cons izer i  t i  ons ver e involved ,I7 

13. 

14. 
15. 

16. 

17. 

P 58, Proceedings of the Liilitwy Jus t ice  Conferencg p.t BOTJAG, 
ZTO, 13 IUov 43. 
Sec 11, p s r  6 c  , SOP No 35. ET'jUSh, 16  Zul 44. 
Disc ip l inpry  a c t i o n  ovar merchant ssamen presenterl  the only ?,if- 
f i c u l t i e s  experienced i n  t h e  Europe-n Theater of @erati,ians I n  
the  appl ica t ion  of the  2.1 s r t i c l e  of ';a t o  persons nccoupany- 
ing  o r  serving wi th  the  armies of the United S t a t e s  i n  the  f ie ld  
and outside the t e r r i t o r i a l  j u r i s d i c t i o r -  o f  t he  Unitod Sta t e s .  
Pp 55, 56, Proceedings o f  t h e  Militzry Jus t i ce  Conference a t  
BM'JAG, ETO, 13 Lov 43. 
L t r ,  Hq ETOUSB, 7 Jun 44, f i l e  AG 250.4/1 W A ,  6ubj: 
plinery JurisrMction t o  be exetcisecl over merchant seamen,ll 
e tc .  

"Disoi- 
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72. TO the ex ten t  t ha t  the  objectives of m i l i t r r y  j u s t i c e  were 
t o  f s c i l i t a t e  accomplishment of t he  primmy m i l i t n r y  mission ana to 
insure  secu r i ty  of t he  milite.ry f 'orces,  i t s  eclminiatre.tion i n  the  
Zurope?n Theater of Operations m a  e f f e c t i v e .  To the e x t a n t  t h a t  
t h e  objective '1ms Ais t r ibu t ive  justice--the m ? r d  o f  proper punieh- 
ment f o r  offenses-it w . 6  below both t h e  lteal Rnrl R stm3.arn be- 
l i eved  t o  be pra.ctic%ble and r r t t a imble .  Imyrovement of rlis t r i b u -  
t i v e  j u s t i c e  sroula incre?.se E o r a l e  snd mFtteridly w p e n t  the  
cont r ibu t ion  of m i l i t a r y  j u s t i c e  t o  t h e  fittsinment of t h e  me.jor 
mi l i t a ry  objec t ive .  $h is  improvement cw and ehould be a c h i e v e d  
within t he  frmework o f  R system of m i l i t r r y  j u s t i c e  conposed  of 
sn4 ?vislinietered by army personnel,  without t ransfer r ing  i t s  sd- 
min i s t rn t ion  i n  whole o r  in my p m t  t o  c i v i l i a n s  o r  c i v i l i a n  
igenc ies ,  

73. The nrmy did not wire R-gpropriate or su f f i c i en t  use of 
the  large number of legslly-trs5.net personnel a.vs.ilable t o  i t .  
s r i l i t a y  j u s t i c e  woul:: have been mcre e f f e c t i v e l y  admin i s t e red  
i f  n l l  ?hoses of  i t s  sCministr?.tion hscl baen conAucted o r  d i r e c t l y  
supervised by lega l ly- t ra inea  personnel,. 

74. Sone oomanYers who exercised court-martial j u r i s d i c t i o n  
in the Buropem Pheeter of Operations e x e r t e l  an un4csirabble in- 
f luence  upon courts-m-rti?.l appointee by tham, p a r t i c u l e r l y  i n  
connection with sentences. 

75. The ex i s t ing  Ar t i c l e s  of "sr an2 hanual for  Courts-Pmr- 
tis1 a r e  inadequate i n  many g a r t i c u l n r s  f o r  the Rc ln in i s t r a t ion  o f  
military j u s t i c e  i n  R t hea t e r  of opcrstions a k r e  there is e. large, 
fluid wmy Ctisperseii over q. m a t  ere3 a.nL composed almost e n t i r e l y  
of personnel with l l m i t d  m i l i t a ry  t r a i n i n g  and enperience. 

SECT1 oif 19 

mco,"Q1 om 
76. is recopmended tha t  the A r t i c l e s  o f  War be r e v i a e r l ,  

amended and chawed i n  t h e  followilk? pa r t i cu la r s :  -- 
a. Bmeml Ar t i c l e  of liar 43 i n  such a msnner that i t  

c l o s r l y  and Umnbigucusly s t a t e s  the numher of votes  n e c e s s m y  to 
convic t .  

b. send A r t i c l e  cf War 70 t o  provi2.e unequ ivoca l ly  that 
inves t iga t ions  m e  manrt%tory, i n i t i a l l y ,  i n  a i l  m a w  t o  be t r i o &  
by genera l  cour t s -mar t id  and subsequently i f  char@ o r  specif ita- 
t i o n s  are mater ia l ly  changed s f t e r  t h e  original i n v a s t i g a t i o n .  

C ,  

a. b e n d  A r t i c l e  of War 92 t o  nrovide that a person con- 
v i c t e 3  o f  rape or nuder shal l  su f fe r  i e a t h  or  suuh punishment  as a 
cour t -na r t i a l  nay d i r e c t .  

Hepeal Ar t i c l e s  of War 87, 88 m d  91. 
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f .  
clude warrant o f f i ce r s .  

nnend the f i r s t  sentence of m t i c l e  of llsr 85 t 3  in- 

a. The Board of Dfficers shoulj .  consist of representat ives  
Of t he  Judge Advooate General's Department from t h e  A i r ,  Gtound and 
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Serv ice  Forces ant! should include those ivho tvrere v i th  combat or- 

gan iza t ions  i n  a l l  thea te rs  Of operjt ions during tn i s  \*.tar. A aa jo r  
percentage  of them should come from the  ground f o r c e  divisions,  i t s  
air equiva len t  and the  base sec t ion  level.  The Board of Gfficers 
so  eppoin ted  should study the administration of ffiilitary j u s t i c e  
and i t s  e f f ec t  i n  a l l  thea.tars of aperations and in  the eone of  
i n t e r i o r  and should thereafter recommend revision of the  Ar t ic les  
of War and the & m a l  for Courts-i:artial t o  the end t h a t ,  m o ~  
other t h i x s ,  the  folloving objectives are achieved: 

k in t enance  of trained personnel, including l a b ,  

megbers, tr9a.l judge advocates, defense counsel 
and inves t iga t i i g  officers t o  be aeraenently 
askigned t 0 t h e i r  respective d u t i e s ,  

Definition .OY s ta tu te  and fixing of  punishments 
fo r  Offenses not no$.' suec i f ica l ly  defined but 
repeatedly comeittaa, such as statutory raue, 
secur i ty  v io la t ions  2nd vons fu l  dealings i n  
currency. 

L i b e r d i z a t i o n  of  tne r u l e s  governing the ad- 
mi s s ib i l i t y  of rlocumentary evidence. 

Placing, at the  regimental o r  equivalent l eve l ,  
a legaliy-trained of f icer  t o  suusrvise the  ad- 
ministration of mi l i ta ry  jus t ice  within the  
command, o r  the  placing of a t  leas t  one o f f i ce r  
so  trained on each inferior court-nartial .  

b. The 30ard of Officers should f u l l y  o0r.sider t he  de- 
s i r a b i l i t y  of the  follcbring changes, a n o n g  3thers,  i n  r i l i t a r y  lav, 
and t h e r e a f t e r  make appropriate recomendati  ons : 

(1) b k e  the ru l ing  of t h e h  -menber f i n a l  o n  all 
interlocutory questions except the san i ty  or  
insani ty  of the eccused, challenges, notions 
for  e finding of not gu i l t y  end rulings in 
cases involving n i l l t a r y  strz.tegy or t a c t i c s  
or correzt rcil i tary action. 

xb3lish. aur~mary courts-xartial  a x l  extend the  
ju r i sd i c t ion  of special  courts-martial t o  the 
extent that  they r.my impose szntencea o f  con- 
finemcnt f o r  one yem, with mpropriate for -  
f e i tu re s  but not t o  include dishonorable dis- 
charge. 
upon en l i s t ed  men under the 104th ; r t i c le  of 
!jar t o  aroroximatelv the  present j u r i sd i c t ion  
of summary courts-nartial ,  with uroper safe- 
guards t o  prevent abuse by inexperienced of- 
f i ce r s .  

Provide tha t  the law neffiber assucs a l l  au t i e s  
now performed by him and the senior neriber of 

(2) 

Enlarge the porrer $ 0  inpose punishment 

(a)  
, , t h e  court .  

(4) I n  ca,sas r e q u i r i w  confirn?.tiOn i n  R t hea t e r  of 
operations, enpaver the  theater com.ander t o  
confirm a l l  cases but requi re  reviev under 
Article of :,Jar & before h i s  action. 
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(5) Provide tha t  t h e  Judge Advocate General ( and  
h i s  a s s i s t a n t $  i n  a thea te r  o f  ope ra t iom)  al?d 
t h e  boards of review have the same owers under 

n m  have under paragraph three  o f  that k t i c l e .  
Give them the  power t o  modify, r e m i t  or  suspend 
unexecuted po r t ions  of sentences at t h e  time 
the  case i6 reviewed by them, but no t  there- 
a f t e r ,  

Devise a p r a c t i c a b l e  p l a n  f o r  the pe rpe tua t ion  
of t h p  bestimdny o f  witnesses i n  a t h e a t e r  of 
opera t ions .  

Provide f o r  t h e  d e t a i l i n g  of qua l i f i ed  e n l i s t e d  
men t o  cour t s -mwt ia l  and as t r i a l  judge advo- 
c a t e s ,  defenee counsel and Inves t iga to r s  t o  con- 
duct i nves t iga t ions  requi red  by the  70th Ar t i c l e .  
o f  Mar, 

Combine A r t i c l e s  of %r 83 and 84. 

Include a r i s q n e r s  of w a r  as persons subjec t  t c  
miliUary law ( A r t i c l e  of !.iar 2). 

Fix B o r a c t i c a l  qumtum of proof t o  e s t a b l i s h  a 
prime, ' facie case o f  g q i l t  i n  cases of a l leged  
s e l f - i n f l i c t e d  wcunds. 

L i m i t  t he  power of "on-the-spot" courts-martial , .  
e i ther  of sunaQary cour t s -mar t id  i f  retained o r  
i f  t h e i r  a r e s e n t  j u r i sd iDt ion  be placed  under 
;he present 104th  k r t i c l 2  of  ifar, t a  punishment 
by f i n e s ,  and -permit t he  accused's own commander 
t o  determine whether a r eco rd  of sudh punish- 
ment should b e  entered on t he  s o l d i e r ' s  service 
r eco rd .  

Sxtend the  d o c t r i n e  of condonation t o  aptly t o  
all military of f  m s e s  and provide t h a t  where 
Rng so!fiisr is conuxitted t o  ac tua l  combat, wi th  
knorr:l.edGe o f  t h e  panding charges, such a c t  con- 
bon+s tlte offense  and shall be fo r thwi th  en- 
t e r e d  i n  the  s e r v i c e  r eco rd .  

(13i Provi.de for  o f f enses  intermediate between t!IOee 
now cf f ined  i n  Ar t i c l e  of 'Jar 86 m d  t hose  jer.try 
cases now t r i e d  9s v io la t ions  of t h e  96thAr-  
t i c l z  o f  War and p r e s c r i b e  appropr ie te  punish- 
ment f o r  t hese  Offenses. 

paragraph f i v e  of A r t i c l e  of War 5% T) as they 

( 6 )  

(7) 

(8) 

(9)  

(10) 

(11) 

(12) 

(14) Zsta:sliah nn offense  intermediate between the 
c a F i t a l  o f fense  o f  t r i l l f u l l  disobedience and t h e  
offense o f  f d l u r e  t o  obey and fix R s u i t a b l e  
pxishment  f o r  i t .  

Permit the use of  depos i t ions  i n  CaFital CaW6 
i n  time of v a r .  

(15) 
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1. Notes. 

a. S t a t i s t i c s  marked with an asterisk e r e  fron Ltr, BOX&, 
"Heno Part idl  History 3 . X A C  f i l e  BOTJAG-E 250.481, 10 m y  45, Subj: 

s t c . "  xl l  others are  fron BOTJAG !'Form 20" ledgers. 

b -  Unless otherwise indicated period coversd is  froi; 18 
July 1942 t o  1 Iisy 1945. 
included. 

Records received a f t e r  1 Hay 1945 not 

C. &timates as t o  average sentences were obteine2. fron 
c f f i c e r ,  ivi i l i tary Just ice  Section, BOTJAG. 
murder t h e  sentences were actual ly  oa.then~.tically r$erivec! f rcn  the 
l e t t e r  roSerrcd t o  ir. l a  above. 

In :ha cases of raps snd 

d .  Unless otherwise ind.icsted, s t - . t ls t ics  as t o  offenses 
include all cases reported regartless of f i d i n g  of coxrt, plus c-.sGs 
i n  which sorae other offense was originally allege:! but accuse? wzs 
fauna g u i l t y ,  by substi tution, of the subject offense. This, how- 
ever ,  i s  not t rue  o f  those s t f i t i s t i c s  8.iscusseA i n  l s ~ ~ b o v e .  They 
are tust  as copied. f r cn  the subject report .  

2. Figures.  

T o t s 1  rxmber of general court-wrt ie l  casas t r i ec !  m d  re- 
ported t o  3GT;AGI '10,672 (ligures benezth are accused, not C J s e s . )  

E n l i s t e d  Men: 11,106 

White: 8613 
Colored:  2493 

Enlisted Ponen: 1 

White: 1 
Calored: 

*Officers: 1013 

Yale : 1005 

Colored: 25 
Fenale: 8 

W h i t E :  980 

T o t a l  .luDbsr of GCP~ jurisl i ict ions in 

Nuber of G C ) ~  cases reported and approxinate e s t i n ~ t e  of 

145 

ab-er%e sentences f o r  following Offenses: 

*KWOL: 3857 cases under AW 61; 5834 absences 
Before  '1-E Day- 15 yeezs; %fter - 5 



@%mix 1 (Cont'd) 

*A> 75: 494 
average Sent: 35 years 

*Ah' 86: T o t a l  O f  935 cases 
average  Sent:  Before v-5 Day - 7 aftar - 4 

*3 ' i l fu l  disobedience ( inc ludl ig  refueals t o  jmp o r  fly): 
*verR.ge Sent:  

Other AW 64 v io la t ions :  312 

A\/ 64: 1424 

1112 
Combat - 15 years: nOn-conbat - 5 yegrs 

S t r i k i n g  Officer: (Jan 43) 120 (includes " a t t e n p t ~ " )  
Drattring rsreapon against Dfficer: (.:ov 42) 97 
Offer ing  violence t o  officer:  (Dec 43) 101 

Atteript t o  or f a i l  t o  res t ra in :  (Sep 43) 2 
Average Sent:  7 years 

Refusa ls  t o  j w p  or f ly :  
Avera.ge Sent: 5 yews 

no figures obtained 

i:ut iny: 25 ( J a n  43) 
Average Sent: Laxinu-, 

Sed i t ion :  2 

Secur i ty  v io l a t ions :  (Oct 42) 78 
Disclosing c la s s i f i ed  mat;er: ( i b  42) 36 
Vio la t io r f  of censorahip: (Oct 42) 42 

Fra te rn i za t ion :  (Apr 45) 80 
hverage Sent: 6 xonths 

'Bape: 169 
Average Sent: 43 death; 14 l i f e  irrprisoncent; rlore 7 yasr sen- 

te,-.ces t h n  othsrs ;  average sentence 14 ye" 

*i.urder: 290 
xveraga Sent: 35 death; 48 l i f e  i q r i s o m e n t ;  l o r e  10 Year 

sentences than .,t.hers, arer.age 8 Years a 

VoluntRry hianslaughter: (Sep '2) I?.? 

,Involuntary bi.ia?slanghter (J'L1 42) 395 
hverage Sent: '7 years 

Convictions;  138 

Acqu i t t a l s :  167 
Average Sent: 2 years 

Robbery: (Oct 42) 116 
Average Sent: 5 years 

Housebreaking: (0-t 42) 159 
Average Sent: 5 Years 

Lmceny: 1191 
Personal proper ty :  

P e t i t :  (Jan $3)  494 
Grand: (Aug 42) 427 

p e t i t :  (AUG 42)  160 
Goverrment property: 
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Grand: (Feb 43) 110 (includes 4 charges o f  a t t e n p t  

Average Sent : i r iax imun 

Pillaging and Looting: 39 

Currency v io l a t ions :  (Feb 45) a0 

since June 41) 

Average Sent: haxinun 

Black narket: (S t= . t i s t lcs  co t  obtained) 
iiversge Sent:  5 years 

Assaults (e l l  except sirzple) : 1608 
Assault and Battery: (Sep 42) 304 
Indecent ~ s s a u l t  : (Oct 4%) 43 
Assault wlth in t en t  t o  $10 bmlily hDsn: 

I1 I1 11 coI3i;it f e l o n y  : 
I1 n 11 nurder : 
I1 II "mns laugh te r :  
II II 11 I1 II rape : 
11 11 robbery: 
I1 If 11 11 11 sodairy : 
II It d m p r o u s  weapon 

w 
Attempt t o  assault with fi~ngerous ma- 

(Oct 42) 152 
(Oct 44) 5 

(A% 42) a93 

(A% 42) 76 
I (Lug 42) 14 

(Jan 43) 14 
(Jun 43) 20 
(Sep 42) 683 

(Dee 42) 4 

Offenses by P s l  2 

*Acquittals on a11 chesgea and specif icqt ions:  
Officers: 187 
Enlisted D B ~ :  874 

1061 

Sti t tutory Rape ( s t t e n p t s  included):  (Jan 43) 87 
Average Sent : 6 nonths 
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Base Sec t ion  

Southern  

Western 

Sunnary Special 

6472 3740 

5966 3548 

E a s t e r n  2321 1585 

London Base command 204 93 

H q ,  SOS and Con Z ,  E N  41 7 155 

Centpa l  19 38 472 

North  I r e l and  396 198 

No. 1 

kdvance 

NO., 2 

Normandy 

Brittany 

Uni ted  Kingdom 

Seine 

L o i r e  

Channel 

Delta 

Oise Intermediate 

COILAD 

' p C ? @ f i  ALL BASE SEGl'lOxS 

2 

6185 

3 

6123 

1177 

15647 

3275 

941 

2297 

4810 

3641 

1261 

6&9$ 

- 

1 

2716 

- 

2882 

487 

9859 

741 

230 

1242 

1301 

2078 

581 

31925 

- 



Off en88 

Absence Without Leave 

Failure t o  obey 

"Sent bel" 

Swnary: Spxial 

31,048 19,527 

- 2,672 

- 602 - 
31,048 22,081 
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Uqiuth 
Use 

of Ve- 
hicles 

16 
60 
33 
51 
32 
24 
12 

LW- 
ceny 

Sex Of- 
fenses 

Drunk & 
Dis- 

orderly 
Conhct 

o f f ense  

bY 
Sentinels 

ATDL 

Hq, Eighth iiF 
1 s t  bir Div. 
2d A i r  Div. 
3d Air Div. 
VI11 msc 
VI11 BC 
VI11 MCC 

Total 
Elighth -4.F 

37 
197 
179 
175 
64 
43 
47 

14 
36 
8 

5 1  
15 
11 

6 

11 
62 
49 
42 
24 
22 
12 

2 
15 

6 
10 
2 
9 0 

2 I 

742 141 230 10 222 45 

Hq, Ninth 0 43 18 1 
IX KFSO 314 90 18 
9th KIT Eiv. 254 93 19 
IX TAC 155 76 16 
X I 1  ?hG 62 29 6 
XIX  TKC 85 38 l a  
XXIX TAG (Prov) 45 22 3 
IX mc 229 32 10 
Ix EC 174 18 5 

0 17 
3 56 

0 45 
1 51 
0 29 
0 2 1  
0 82 
1 47 

0 n 

4 
9 
3 
9 
8 
10 
2 

24 
14 

T o t a l  
116 90 N i n t h  AT 1361 5 -119 83 

XTSCX 73 34 10 0 2 5  
B A U ,  ASG, USSTAF 

IX TOG 311 104 25 2 32 
6 64 108 70 3 91 

2 

8 
23 

T o t a l  USSTD 3171 ' 892 33 6 20 789 

139 64 3 3 22 
T D t a l  USSTAF 

(COl) 

161 

8 

153 Tot 61- USSTAT 
828 333 17 767 ( h i  t e  1 30 32 



@PENOIX 3 (2 )  

HWQUARTERS 

I N  XJROPE 
UXITXD STAPES AIR FORCXS 

SIGriIFI WiJT OFFENSES TRIED BY SUikhRllRY COURTS-~~LURTIAL 

1 J U L Y  1944 THRU 30 J U i a  1945 
__1- 

AWOL 

Hq, Eighth  BF 43 
1st Air Div. 
2d A i r  Div, 
3d A i r  3iv .  
VI11 AFSC 
VI11 FC 
VI11 X F G C  

Total 
Eighth AX 

Hq, Ninth AF 
IX BFSC 
9th  Air Div. 
IX TAG 
XI1 TAC 
XIX TAC 
XXIX TAO 

I X  mc 
IX xc 

(Prcv) 

T o t a l  
Ninth AF 

ATSCE 
BAIlA, M C ,  

USSPAF 
' IX TCG 

'Potal USSTAF 
Total LJSSW 

(001) 
T o t a l  USSTAF 

(White) 

40 1 
48 8 
360 
141 
112 
62 

1607 

76 
321 
218 
147 
113 
79 

37 
325 
197 

1513 

239 

1243 
238 

4840 

240 

4600 

UMUth 
3s e 

of  Ve- 
hicles  

3 
36 
51 
26 
14 
12 

5 

147 

13 
60 
15 
11 
32 
13 

7 
Eo 
30 

211 

20 

41 
48 

467 

39 

428 

Lsr- 
ceny 

2 
3 
0 
2 
0 
3 
1 

11 

0 
8 
3 
3 
2 
3 

1 
2 
2 

24 

1 

19 
10 

65 

1 

64 

86X Of- 
fenses 

2 
0 
0 
0 
0 
0 
0 

2 

0 
1 
0 
0 
0 
0 

0 

0 
0 

1 

1 

3 
0 

7 

4 

a 

Drunk & 

orderly 
Conduct 

D16- 

13 
131 
97 
159 
12 
54 
11 

477 

43 
98 
41 
24 
65 
15 

8 
109 
73 

476 

44 

118 
37 

1152 

35 

1117 

O f f  ens es 

bY 
3 e n t  1 ne Is 

2 
7 

22 
23 
3 
13 

5 

75 

0 
14 

8 
4 
6 
4 

2 
23 
14 

76 

7 

51 
6 

214 

16 

19 8 
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APPmJIE  3 ( 3 )  

WQUARTWS 

UNITE2 STATES STRATEGIC AIR BORCES IJ EUROPE 
AIR SERVICE commn 

SIGiiTIXGANT OFFEiWS ZRIED BY SPgCIAL G@URI-bU.ZTIAI 

LANUARY 1, 1944 t o  JUNE 30, 1944 

Hq, ElghthAl 
VI11 AFSC 

( Old) * 
VIII aFSC 

( n e w ) #  
VI11 AFCC 
VIII FC 
lstBomb Dir# 
2d Bomb Div$ 
ad Bomb D i m +  

T o t a l  
Eighth AF 

Hq, l i n t h  AF 
I X  BCBo 

IX AFSC 
I X  TCC 
IX TACK@ 
XIX T A W  

IX so% 

Total 
Binth  AF 

AdOL 

109 

133 

6s 
/ 2 
6 9  
71 
73 
57 

7 .  

609 

153 
95 
19 

179 
151 
110 

46 

753 

9 

176 

1546 
27 

1519 

Unauth 
Us e 

o f  Ve- 
hiC1eE 

18 

19 

15 
12 
14 
13 
21 
2c 

132 

11 
TO 

2 
30 
27 
L 9  

B 

129 

5 

a 7 

B92 

295 

im- 
ceny 

13 

lo' 

6 
8 
12 
9 
18 
17 

93 

6 
22 
2 
27 
10 
ao 

.2 

8s. 

0 

31 

213 
a 

210 

Sex O f -  
fenses 

0 

u 

0 
1 
0 
0 
0 
1 

5 

0 
0 
0 
3 
1 
0 
0 

I 

J 

' ] A  
2 
12 

Drunk & offenses  

order ly  S e n t i n e l s  
Conduct 

by D i s -  

35 1 

17 4 

11 6 
34 2 
36 6 
30 0 
12 2 
10 2 

185 23 

11 0 
19 2 
5 1 

14 3 
17 6 
i e  18 
,E- 5 

E9 30 

2 0 

a0 4 

296 67 
7 3 

289 54 

* 3'igurss f o r  January and February 1944. 
+Figures f o r  harch, h p r i l ,  Limy end JUC 1944. 
& Figures f o r  Febrnarg, ilarcii, A p r i l ,  lmy and Jiine 1944. 
$ Bigures f a r  J~L~UQ- 1944. 
5 Figures for  Februsrg, Iharch, A p r i l ,  Lay and June 1944. '&..e IX Tac- 

t i c a l  A i r  Command anr: XTX Tac t i ca l  A i r  Ccmmand oxia tsd  under the  aamm 
IX Air S u p p o r t  Comand and X I X  Air Support Command, respectively, 
during the months 3f Esbruary end hiarch 1944. 

6 Colored f i w e s  include onljr months of  kiarch, A p r i l ,  bay and June 1944. 
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APPPEiTDIX 3 (4) 

HEAUQUKRl'ZRS 
AIR SERVICE C O P ~ ~ B D  

UiUTED STATES STR&i'E,IC AIR FORCES I N  EUROPE 

SiGj71FICA>T OFFEXES TPJED BY SK!Uk?.RY COURT,S-iAILTIAL 

JWVARY 1, 1944 to JUNE 30, 1944 

IIq, Eighth  AF 
V I I i  KFSC 

(Old )  * 
VI11 XFSC 

(new) ;P 
VI11 KFCG 
V I X I  FC 
1st Bomb Divg 
2d Bomb D i p $  
3d Bomb uiv# 

T o t a l  
Eighth Li? 

Hq, Ninth kF 
IX BC& 

IX msc 
IX TCC 
IX TKO& 
XIX ?A& 

T o t a l  
Nin th  AF 

IX rc% 

ASC, USSTAF# 
BAD&, ASC, 

USSTAF# 

Total USSTAT 
( Golored) 6 
('&it e ) 

hV0L 

195 

29 8 

66 
88 

125 
126 
235 

87 

1220 

17 7 
109 
21 

214 
118 

76 
60 

7 75 

11 

379 

2385 
60 

2325 

Unauth 
Us e 

of  Ye- 
h ic les  

5 

9 

4 
9 
5 
5 

157 
0 

194 

1 
3 
1 
11 
14 
6 
1 

37 

1 

52 

2 64 
4 

2 60 

LRX- 
ccny 

2 

2 

1 
0 
2 
0 
3 
0 

10 

3 
2 
1 
9 
1 
4 
1 

2 1  

1 

3 

35 
1 

34 

Sex 0f- 
fenses 

0 

0 

0 
C 
0 
0 
3 
0 

3 

0 
0 
0 
2 
0 
0 
0 

2 

0 

0 

3 

0 
5 

Drunk & 
Dis -  

order ly  
Conduct 

141 
65 

11 
12 
35 
27 
90 
14 

395 

18 
18 
2 
17 

10 
a 

74 

9 

51 

523 
1 

528 

Offenses 
by 

S e n t h e l s  

2 

e 

0 
10 
4 
1 
17 
0 

42 

0 
4 
1. 
3 
4 
6 
0 

18 

1 

1 7  

78 
1 

77 

* Figures for January and February 1944, 

& Figures f o r  February, hiarch, A p r i l ,  hay and Juno 1944. 
$ Fi,mes for January 1944. 
@ Figures f o r  February, harch, A p r i l ,  hap and June 1944. 

Figures f d  h1a.rc7, Aprll, hay and June 1944. 

The IX Tac- 
t i c a l  A i r  Cormand and XIX !lactical  A i r  Command exis ted  under the  
names I X  A i r  Suppwt Camand and X I X  Air Support Command, respectively, 
a w i n g  t h e  months of February and Larch 1944. 

$ Colored figures include only months of karch, A p r i l ,  'Yay and June 1944. 



JUDGE ALWOCATE SCCTIOX 
HQ USFXP (F3U.R) 

DISPOSITION OF CASES INVOLVING DEATH S E ” N C F 3  
1 A u g u s t  19% 

LUCEIITJI IH THIS OFFICZ UNnFLR AW 46 10 DATE 

OFFENSE NO. GASdS NO. PRSeNS EZXXTZD coNF1IQm CO” * o m  mEB 
K X C U T I O N  IN BOTJAG DISP mvIEw 

w c  d c w c  
RAPE 99* 53 4 25 0 1  0 3  25 37 10 8 14 14 

m E R  

w c  W G  Y C  W G  

gob 33 54 9 24 1 1  2 5  8 7  3 1 1 0 1 . 6  

0 0  0 0  2 0  0 0 0 0  AW g6 2 2 0  0 1 0  

AW 75 2ac 29 0 0 0  0 0  2d 0 2 1 0 5 0 1 0  

AW 66 le 0 7  c o  0 0  0 0  0 0  0 0 0 7  

AW €4 34f 27 8 0 0  G O  l a l a  2 4 4  1 1  1 2  

AW 58 104 95 15  1 0  0 0  0 0  65 10 5 o 24 5 

239 172 14 49 1 2  5 y 145 ?a 24 10 50 44 T O W S  348 

3 o f f i c e r s  (w): 1 WO (c ld) ;  407 E ~ J  

* 17 Rehearing 
10 t r i t i g a t e d  

14 203 34 94 411 63 3 

a 1 cnnvic ted  of  rape & AW 64, 
no t  inc luded  unrier AW 64. 

1 convic ted  of rape & AW 5 8 ,  

1 convic ted  of rape &A?’ 86, 
n n t  inc luded  under AW 86 

’b 16 c m v i c t e d  o f  murder C% rape, 

2 c m v i c t e d  o f  murder & AW 58 dkfwwarded t o P r e s i d e n t  f o r k t i o n  

3 convic ted  o f  AW 75 & AV 58, 
not inc luded  under AW 58. 

1 cnovicfed  o f  AW 75 & AW 64. 
no t  inc luded  under  r a p e .  n o t  included under AW 64 

1 K i l l e d  by enemy a c t i o n  
1 Revision n ? t  inc luded  under  A‘’ 56. not  inc luded  under  AW 58. e Convicted o f  AW 66 & AW 64. 
3 Disap~rrrved no t  inc luded  under AW 64 
2 Legally i n s u f f i c i e n t  f 8 c i n v i c t e d  of AW 64 & AW 5 8 ,  

not included under AW 58. 

c 



5 October 19M 

SDJW?: Desert lon.  

TO: 811 o f f i c e r s  exercising general courts-martial jurisdic- 
t i o n .  

1. 
s e r t i o n  
tant s e r v i c e  (LV 28). 

lsrisbehavior before  the enemy (A I 75) ,  may constitute de- 
58) with In ten t  t o  avoid hazardous duty or shirk iupor- 

2. Author i ty  fo r  the Theater Commander (A\\ 48) t o  order 
executed a sentence t o  dezth on conviction o f  desertion, a f te r  C O R  

f i rmat ion by him and compliance with hir’ EX&-, places  upon him the  
sole  r e s p o n s i b i l i t y  of the exercise o f  that authori ty  for  the 
purposes intended - of accmplishing the military mission entrusted 
him and of providing secur l ty  f o r  the fprces under his c-nd. 70 
these ends he i s  obligated. 

3 .  The Theater Commander d i rec ts  that I acquaint you with his 
desire  that ,  where the expected evidence in any case establishes 

such misbehavior before the enemy as const i tutes  desertion, con- 
s i d e r a t i o n  be given t o  charging the  offense as a v i o l a t i o n  Of *!( 58. 

guil t  by any member of the forces under his  command Of 

/s/ Ed. C. B e t t a ,  
I t /  ED. c. I=”, 

Brigadier General, Qa.5 -A* I 

Theater Judge Advocate 
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JTmGZ ADVOCATE SECTION 
HQ USFET 

1 J u l y  1945 
DISPGSITIOB OF CASES IWGLVTNG DEATH SENTENCES 

RECEIVXL IE THIS OFFICE UNDEIi A16 48 TO DATE: 
AWAITIW comm,m *''* PERsoNs EXECUTED EXECIJTIOP IN BCTJAG 

w c  n c 'i c c 
47 a 4 25 0 1  0 2  

32 46 9 23 2 2  4 2  

2 0  0 0  0 0  0 0  

29 0 0 0  0 0  3d 0 

26 8 0 0  0 0  l d  Id 
82 13 1 0  0 0  0 0  

218 155 14 48 2 3  8 5  
3 13 62 5 13 

0 7  0 0  0 0  0 0  

c o 1 m  
'?' c 

15 30 

5 6  
2 0  

19 0 

24 3 

43 7 
l og  46 

154 

0 0  

* O T m a  
D ISP . 
w c 
10 t3 

2 1  

0 0  

5 0  

0 0  

1 1  

5 0  
23 i o  

33 

UNDm 
REVIEW 
Y c 
18 15 
10 12 

0 0  

2 0  

0 7  

0 3  

33 6 
63 43 

1 c6 

* 17  Rehearing 
9 Ydt Sgat ed 
1 Ellled by enemy action 
1 fleuisLon 
3 Dlsa~proved 
2 bga l ly  i n s u f f i c i e n t  

a 1 convicted o f  rape & AH 64. 
not  included under AW 64. not  included under rape. not included under AW 64. 

1 c;nv.icted o f  rape & BW 58, 2 convicted o f  murder & AW 58, d 5 forwarded t o  P res iden t  f o r  action 
not included under AW 5 8 .  not included under AW 58. e 1 convicted o f  AW 66 & AW 64, 

1 convicted o f  rape & AW g6,  3 c m v i c t e d  o f  AI? 75 & AN 59, 
not included under AW 86. not included under AW 58. f g convicted o f  AW 64 & Aw 58, 

b 15 convicted qf murder & raoe ,  1 convicted of  A'?' 75 & AW 64, 

c not included under ArJ 64. 

n o t  included under aV 58. 



hPPEKDIX 7 

SUBJTICT: Report of Delinquency. 

TO : (Commander, Division or  Separate  Organization of Qfender ,  

ipmu : 

Phis r e p o r t  is forvrarded f o r  your information and appropriate dis- 

Offender: (Kame) (Grade ) ( S e r i a l  s o . )  (Unit) 

Offense. and circumstances under wklch same occurred: 

kP0 iTo.) 

cipl+nary a c t i a n .  

Date of offense: 

Place of offense:  

\ l i t  ne B ses : 

A c t i o n  taken by fiiilitary Police: 

Case Number: 
!cPh Form 2 

Tise Occurred: 
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APPENDIX 8 

maQUARTEF$ 

EUROPUN OF OPERATIONS 
SEINE SECZION, GOh Z 

UKITEU STATES kRMy 

(date) 

SUBJECT: Trial by eummary court-martial af 

b S N )  (WiK) ( Z G ~ W T I O N )  

T 0: Commanding Off icer ,  

1. Under the previsions Of Section 111, General Order No. 28, 
Hc, ETOUSn ,  dated 30 b k c h  1944, the a b m e  named Individnal wa~ 
a r r e s t e d ,  t r i e d  and (convicted) (acquitted) fo r  a violation of the 

A r t i c l e  ( 9 )  Of War within the  prescribed m e a  on o r  about 
19 . The offense in brief was: 

2. The sen tence  of  court before whom thig man w?-s t r ied xes: 

3. The rev iewing  au thor i ty ' s  action was: 

- 1- 
4. The man IS being returned t o  your organization, not under 

He has been given a w r i t t e n  order t a  report  irsediately t o  guard. 
you and hsa been  given. a e of thie report .  

6 .  The r e c o r d  of  t r ia l  w i l l  be forwarded t o  you for noting 
the  date. t h e r e i n  contained, and It i s  suggested that 
kept until th&t reco rd  of the  t r i a l  reaches you. It i s  requested 
thn t  t h e  n e c e s s a r y  data a8 t o  pay, age, a l lo tnsn te  and service be 
v e r i f i e d  and ,  if i n  e r ro r ,  t h s t  i t  be oorrected hefore returning 
the copy of the  r eco rd  of  t r ial  to  Camanding Generd ,  Seire S e c  
tion, Com 2, European Theater of Operations, United StRtes Amy, 

report be 

00 ee?. 
6. Bo record of t h e  m n  as t o  his arrest o r  confinenent bas been 

macle i n  t h e  a d n i n i s t r ~ t i v e  records of my 4rganizatior. Of the Seine 
Sect ion ,  o t h e r  then requi red  by t he  sunnary Court .  

u n i t  r e g a r d i n g  t h e  act ion t&en with regwd t o  t n i e  n a n  and the 
copies  s e n t  forwrard w i l l  be i n i t i l l l e d  properly t o  show thnt euch 
e n t r i e s  hnve been nade. 

7,  Appr0priet.e e n t r i e s  w i l l  be mde i n  the  records of Y O U  

For  t h e  Cornanding General: 

/s/ David C. Mayers, 

i k j o r ,  h G D ,  
iidJutent General 

f t f  h V I D  c. t.LLms, 

(Se ine  S e c t i o n  Eoru So.1.) 
Rev. 7/9/44 
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This form rill be completed duplicate by interview vdth tha  

If space for  any 
Include any ad- 

accused I n  each general  court-martial case. F i l l  i n  a l l  blanks-- 
srri te "no" or  "none" if such e n t r y  is &pullcable. 
item i s  inadequate, a t tach  another sheet tf paper. 
d i t iOm1 information which i n  your opinion should be knm t o  t h e  
Reviewing Authority.  
t o  be forwarded with the  record of  trial .  

Give both copies t o  the Trial Judge d v o c a t e  
-- 

(1%" of &cu6ed) (Ser ial  rlumber) (Grade) (Organization) 

1. Homo address:  

2.  -*ge: 3,  Lducation: 

4 .  Religion: 5. Church Attendance: 

6 .  Race: 

7 .  l 'arried: 8 .  dow long: 9,  Living with wife: 

10. 'tjife's address: 

11. - i f e  employed: 12. Her occupation: 

13. Eumber, a.,e and sex of children: 

14 ,  Bather l i v ing :  15,  i;oth$m l iving:  16- Living together'  

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

%here : 

F a t h e r ' s  occupation: 

iLbOtherls occuprtion: 

was father and/or mother s t r i o t :  

Waa accused pcnished a t  home: 

C iv i l i an  occupation of accused: 

E a r  long  d id  he hold job: 

: h t  jobs  within 5 years immediately preceding en t ry  i n  army: 

25. Civ i l i an  earnings of accuse&: 

26. Did he have supervision of any men: 
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27. 

28. 

29.  

30. 

31. 

32. 

33. 

31, 

35. 

36 .  

37. 

38. 

39 .  

40. 

41. 

42. 

43. 

M .  

4 5 .  

46. 

4 7 .  

48. 

Civ i l i an  criminal record: 

Previous Offenses i n  the xmy: 

S t a t e  of hea l th  of  accused: 

a .  In t h e  Army: b. In c iv i l i an  l i f e :  

venereal d i sease  history: 

A%' p re sen t  physical complaints: 

Accused's mental disorders: 

$;ental  disorders i n  accused's family: 

Is accused nervous: 

Accus ea'  s hobbies : 

Accused's recreation: 

accused ' s  use  Of alcohol or drugs: 

' h a t  does accused think of the mmy: 

a. O f  h i s  non-commissionad Officers: 

b .  O f  h i s  o f f i c e r s :  

Does accused think he is being f a i r ly  treated: 

Is accused sa t i s f i ed  rdtn h i s  present assignment i n  the Army: 

How long has acccsed been i n  the xrmy. 

a. 

b .  !hat were the  reasors f o r  transfers: 

Has accused been frank and t ru th fu l  udth YOU: 

a. I s  he cooperative: 

\"bat reasons does accused give f o r  committing offense: 

Combat experience: 

Rating by combat organization: 

H~~ 

i i a t u e  of wounds o r  reasons fnr  hospitalization: 

hwards ami decorat ions: 

To what un i t s  has he been assigned: 

been wounded or hospitalized as a resul t  of combat: 

49. Number and duration of a l l  periocs of absence without leave: 

50. Remarks: 

(date)  
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The foregoing study, " L i l i t a r y  J u s t i c e  Admif i s t ra t ion  i n  Thea- 
t e r  of Operations," wan preoared b y  the  Judge Advocate Sec t ion ,  The 
General Board of the United States Forces, European Theater.  

Research was made i n  the  records  of t h e  Branch Office of ?he 
dudge Advocate General with the  European Theater and in t h e  f i l e s  of 
t h e  Judge Advocate Sections of t he  United S t a t e s  Forces, European 
Theater ,  Theater Service Forces,  m o p e a n  Theater,  United Sta t e s  A i r  
Forces i n  %rope, Headquarters 12th Army Group and Headquarters 
Seine Section; and by study of a p p r q r i a t e  s t a t u t e s ,  p o l i c i e s  and 
l e g a l  dec is ions  and implementing 'Jar Department and European Ihea- 
ber of  Operations regula t ions ,  d i r e c t i v e s  ana  c i r c u l a r s .  Source 
m a t e r i a l  vas also gathered from t h e  ansvers t o  ques t ionnai res  which 
Here submitted t o  a l l  judge advocates se rv ing  i n  t h e  European Thaa- 
t e r  of Operations during the canpaigr. ending on 0 Iflay 1945, fiumer- 
ous persons.wh0 had experience i n  t:?e European ?hea ter  o f  b e r a t i o n s  
i n  t h e  various top ic s  embraced within t h i s  study were interviewed. 
Problems were discussed with a l l  members of t h e  Judge Advocate Sec- 
t i o n  o f  The General Board ,  each 3f larhon l i k e v i s e  served in the 
Zurvpean Theater of Operations axd they have concurred in the  con- 
c lus ions  and recommendations h e r e i n  aubmitted. 

I n  t h i s  p a r t i c u l a r  study, Lieutenant Colonel Charles P.  
Shanner, JAGD, performed mest of  t h e  reseaoch  and smi t ing .  
t o  h i s  assignment t o  t n i s  t a sk ,  he success fu l ly  completed the  
prescr ibed  course8 in the  Judge Advocate General 's  School and he 
served  a s  AsElistant Staff  Judge Advocate i n  Communication Zoce 
Seotions i n  t h e  duropean Theater of Operations from J u l y  1943. 
a r r i v e d  In France i n  August 1944. Lieutenant Colonel Shanner bra8 
a s s i r t e d  by Captain Jahn J .  Adams, JAGD, Headquarters S e i m  Sec- 
t i o n ,  Theater Service Porces,  who vJa8 on temporary duty d t h  The 
General Board. Captain Adam8 graduated from the  Judge Advooate 
General's Off icer  Candidate School and ha6 served i n  the Staf f  
Judge Advocate Section of Seine Sect ion  s i n c e  t h e  f a l l  of 1944. 

Pr to r  

HB 

Lieutenant Colonel Burton S. H i l l ,  JAGD, formerly S t a f f  Judge 
Advocate of VI11 Fighter Command of the  Eighth  Air Force, eerving 
in England and Belgium, prepared t h e  F o r t i o n s  of t h e  study devoted 
t o  r e f u s a l s  t o  f l y  and r a f u s a l s  t o  jump and he a idod  i n  other 
p a r t s  of t he  study by advice and compiling data p e r t a i n i n g  t o  the 
air  fo rces .  

Lieatenant C o l o n e l  l lillim $1. koroney, JAGII, formerly A s s i s t -  
a n t  Judge Advocate of XlrIII Corps (Airborne) and 12th  h m y  Group, 
prepared t h e  For t ion  of the  s tudy  dea l ing  wi th  m i l i t a r y  commis- 
sions.  

JULIEY G .  HYiCR, 
Colone l ,  JAGD, ' 

Chief, Judge Advocate S e c t i o n ,  
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